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TN offering to the Judicial Bench, the Bar, the Magistrates; 
■*• and the Public this collection of Review Cases, the Editors 
feel bound to apologize for the delay which has unavoidably- 
occurred in its publication. The necessity of careful super- 
vision, in order to ensure accuracy, must be their excuse. 

It is believed that the present collection contains all the 
cases of any real value to officers concerned in the adminis- 
tration or execution of the Law as it at present stands. 
Many cases decided under repealed or obsolete Ordinances 
have been reported, where it has been thought that* the 
decisions on them might be valuable in assisting to construe 
correctly subsequent or analogous Ordinances, a use to 
which cases on repealed statutes are frequently put in 
England. At the same time many cases have been omitted 
in which no general principle of law has been at issue, and 
of which the publication would only involve unnecessary 
bulk. 

The Editors have to express their cordial thanks to the 
Chief Justice and the Judges, to the members of the Bar, 
the Registrars, and their brother Magistrates for the kind 
encouragement ' received by them in carrying out their 
scheme of publishing this work, a work which it is hoped 
may be of as much use in its present farm as it has been 
to the Editors while yet unprinted^ 

J. A. 
F. E.IX 
B.M: 
Demirara, 

June, 1873. 
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ABBREVIATIONS. In stating title of tribunal, irregular, I. 120, 240. 

ABSENCE FROM WORK. When an offence, I. V^o. 

ABUSE. When tending to provoke breach of peace, I. 2. 

ACQUITTAL. Setting aside order of, I. 33, 40, 44 ; confirming order 
of, while altering grounds on which based, L' 78. 

ADJOURNMENT. Fifth application for, unreasonable, I. 52. 

AFFILIATION. Order of, must Contain adjudication of paternity, I. 77, 1 18 ; 
order of, how to be drawn up, I. 118. 

AGE of child may be judged by Magistrate, in case of aggravated 
assault, I. 149. 

ALTERATION by one Magistrate of order made by another, illegal, 
I. 118 ; of Magistrate's proceedings, by Review Court, I. 147, 173. 

ALTERNATIVE CHARGES. Bad, I. 98, 107, framed to fall under 
alternative Ordinances, I. 109. 

ARREST of person threatening to kill, lawful, L 28. 

ASSAULT. Aggravated, on child, I. 1 49 ; included in battery, I. 1 45 ; 
justified, where defendant is rightly removing an obstruction without 
using unnecessary violence, I. 42 ; not justified by provoking words, 
I. 22 ; occasioning actual bodily harm, not to be dealt with sum- 
marily, I. 27; on trespasser, I. 23; on Rural Constable in execution 
of duty, I. 28 ; where title to land is in dispute, I. 48, 86. 

B 

BONA FIDES. Necessary to oust Magistrate's jurisdiction by claim of 
right in cases of trespass, I. 141, 165, 186^ 189 ; and in case of 
vagrancy, L 128 ; and in case of assault, I. 48. 

BOTTLE. Definition of, L 217. 

BREACH OF PEACE. Conviction for, when defendant charged with a 
different offence, bad, I. 81. 

BREAD. Adulteration of, L 228, 229. 

BRIDGES. Notice to repair, may be good in part and bad in part, I. 20. 

BUSINESS PREMISES. What are to be considered as, L 230. 
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CAPTION ouglit to shew Magistrate s district, I. 80. 

CART. Usiag, without having name on it, I. 169. 

CATTLE crossing public road, not strays, I. 44. 

CHARGE. Alternative, I. 98, 107 ; alternative, and framed to fall 
under alternative Ordinances, I. 109 ; for plantain stealing must 
allege plantains |o be (jrowwg^ I. 183 ; incorrect copy of, sent to 
Court of Revie/, I. 193 ; precision of, I. 162, 169, 178, 210, 219 ; 
reference to Ordinance in, I. 98, 107; varying from conviction, I. 111. 

CONSENT in penal case, does not cure defect, I. 93. 

CONTRACT between employer and servant not illegal for providing that 
all the work must be done in given time, or none would be paid 
for, I. 3 ; between employer and servant, nature of, I. 54, 55 ; 
between employer and servant, not necessarily in writing or before 
witnesses, I. 75 ; terms of, between employer and servant not to be 
inferred from rule of estate, I. 66. 

CONVICTIONS. Clerical error in, I. 123; for sub-lotting ^woodcutting 
grant^ defective, I. 75 ; form of, must shew an offence according to 
law, L 75 ; must contain sentence, I. 65; must be supported by 
charge good in law, I. 98, 111 ; must be sent to Court of Review, 
I. 193 ; of indentured immigrant, must state indenture, I. 206 ; 
should be drawn up in form given in Ordinance, I. 75, 80, 93, 217; 
two, for one offence, I. 198 ; varying from charge, I. 111. 

CORRUPTION OF MAGISTRATE alleged as reason for Review, 
I. 20. 

COSTS in case of selling spirits without a license, to detective, I. 98 ; 
must be specified in conviction, I. 193; not to include complainant's 
expenses, I. 189; to whom payable, I. 128; not to include expense 
of conveyance to jail, I. 217. 

COUNTING-HOUSE. Meaning of word, I. 20. 

CROWN LANDS. Jurisdiction of Magistrate regarding, where there has 
been possession by private parties for more than a year, I. 68 ; sub- 
letting of, I. 57, 58, 75 ; superintendent of, to adjudicate in his 
district, I. 173; woodcutting on, place where should ho alleged in 
charge, I. 120; aborigines allowed to cut and sell timber on, I. 2'2o, 
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D 

DATE wrongly stated in conviction, fatal, I. 123. 

DISMISSAL of Review for non-appearance, not final, I. 128; order of 
by Magistrate, how and when granted, I. 157; of servant for mis- 
conduct, I. 62. 

DISTRESS WARRANT authorises levy on wages, I. 26 ; ought to be 
produced in cases for resisting constable in execution of, I. 80 ; pro- 
cedure respecting, in affiliation cases, I. 77 ^ procedure respecting, 
generally, I. 80 ; proper return of nulla bona must precede commit- 
ment, I. 171, 198, 233. 

DRAINAGE. Liability of proprietor of estate to open up, I. 36. 

E 

EJECTMENT. Jurisdiction in cases of, I. 39. 

EMPLOYER. Contract of servant with, not necessarily in writing or 
before witnesses, I. 75«; liability of, for acts of servant, 1.83,169, 
208 ; may contract with servant, that all the work be done, within a 
given time or none will be paid for, I. 3 ; may dismiss, for miscon- 
duct without notice, I. 62 ; may not stop servant's wages, when dis- 
charging him for misconduct, I. 17 ; nature of contract of, with 
servant, I. 54, 65 ; obedience of servant to, I. 55 ; Terms of con- 
tract of servant with, not to be inferred by rate of estate, I. 66 ; 
who is to be considered as, I. 24. 

ESTATES' ARMED FORCE, L 12. 

EVIDENCE. Hearsay, L 120,124,170; improper reception of, L 144; 
in reply, I. 15 ; insufficient to support conviction when very con- 
flicting, I. 167; of cutting wood on Crown Lands, I. 173; of 
Doctor in affiliation case, I. 77 ; of occupation of rum shop, I. 33 ; 
of previous misconduct, 1.211,230; of purchase, I. 171; of receipt 
of opium at particular shop. I. 113; received after sentence, ordered 
to be expunged, I. 147 ; refusal to accept on behalf of prosecution, 
cannot be complained of by defendant, I. 145 ; sufficiency of, 1.5; 
to support conviction, must be sufficient to Avarrant jury in convict- 
ing, I. 155 ; taken before one Magistrate, not admissible before 
another, I. 219. 

EXPOSING FOR SALE. What amount to, L 40 ; not the same as 



selling, I. 116. 
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FACTS. Maoristrate sole judge of, L 6, 16, 28, 34, 52, 147. 

FALSE PUETCNCES must be shown to have been made falselj and 

fraudulently, I. 138. 
FINE not to be awarded to complainant, I. 160 ; joint award of, 

agaiust two defendants, I. 208. 
FIEE BRIGADE, I. 64. 
FLOGGING when ordered under Ordinance 20, 1856, age must be 

proved, I. I ; for plantain stealing, expiration of time for, I. 193. 
FORMS do not overrule statutes, L 37 ; of conviction in Ordinance 19 

of 1856 to be followed, L 75, 80, 93. 
FRAUDULENT POSSESSION of properties supposed to have been 

stolen, 1.41; strict identification of property unnecessary, 1.43; 

evidence in case of, I. 144, 198 ; reasonable suspicion of theft iik 

case of, I. 155. 
FRIVOLOUS CHARGES. Magistrate may dismiss, L 47. 

G 

GOATS trespassing, not to be killed, I. 11, 18. 

GUN. Firing on public road, not in itself au offence, L 50. 

H 

HORSE. Calvalry trooper exempt from case, I. 22; not exclusively 
used in service of estate, not exempted from tax, I. 53. 

I 

IMMIGRANT. Indentured, cancelling indenture of, I. 71 ; indenture of, 
must be alleged and proved, I. 205, 206, 211 ; insufficient work 
by, I. 211, 216; knowingly employing, I. 4; making charge, can- 
not be refused justice, because he has not complied witl^ Registration 
law, L 7 ; not to be treated as deserter, after leave of indenture ha» 
expired, L 157 ; rate of wages to be paid to, I. 59, 60 ; refusing 
to work, L 59. 

IMPOUNDING unlawfully, L 16, 165, 202, 223. 

IMPRISONMENT in excess of jurisdiction, I. 83, 97, 138, 155, 170, 
98, 204, 206, 208. 

INDENTURED IMMIGRANT. See Immigrant. 

INFORMALITY of Records returned to Review Court, I. 84. 

INSUFFICIENT WORK by Indentured Immigrant, L 211, 216. 
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J 

JOINDER of several cases to be reviewed together, irregular, I. 41. 

JURISDICTION. Magistrate's, charge must show offence to have been 
committed within local limits of, I. 96 ; excess of, I. 83, 97, 138, 155, 
170, 198, 204, 206, 208; may be proved after case closed, I. 145. 

L 

LANDLORD & TENANT, Jurisdiction of two Justices, in cases be- 
tween, I 39. 

LANGUAGE. Insulting, when tending to provoke breach of the peace, I. 2. 

LARCENY. Definition of, I. 35, 74 ; of property under ten dollars value, 
I. 1, 197, 202 ; ownership of property stolen to be proved, I, 202 
plantain stealing differs from simple, I. 183. 

LICENSE for disposing of cargo, I. 63 ; for selling malt liquors to b« 
drunk on the premises, I. 210 ; for selling spirits, I. 98, 107^ 217, 230 
for selling wine, I. 104 ; for unconsigned goods on board ship, I. 178 
for lising gun, I. 48, 49. 

LIMITATION OF TIME in which to bring charge under Immigration 

Ordinance, I. 157. 
LOCUS IN QUO must be averred to be within Magistrate's jurisdiction, 
. I. 96 ; to be properly described in plantain stealing, I. 124. 

M 

MASTER. See employer. 

MILITIA. Qualification for, when income uncertain, L 10. 
MONTH, Calendar, not equivalent to thirty days, L 171 ; to mean Lunar 
month, L 4. 

N 

NEGLECT OF DUTY by a servant, to be proved and not inferred, I. 21 i 
servant guilty of, may be discharged without notice, t. 62 ; servant not 
liable for,' except to his employer, L 24. 

NOTICE. Inspector may summons for non-repair of roads without giving, 
I. 45; of the trespassing of goats to be special, I. 11, 18 ; to repair 
roads, computation of time in, I. 42 ; to repair roads and bridges may 
ha good in part and bad in part, L 20. 
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OATH not to be administered to the defendant in criminal case, I. 15, 100. 

OBSTEUCTING Constable, different offence from resisting, I. 80. 

ONUS PEOBANDI in case of harbourbg Indentured Immigrant, I. 4 ; 
of acquirement of timber, L 225. 

OPIUM. Entry of, in receipt of, by retail dealer, I. 113 ; failing to account 
for, by retail dealer, I. Ill ; sale of, by licensed druggist, L 61. 

ORDER by one Magistrate, not to be altered by another, I. 118; of 
affiliation, must contain an adjudication of paternity, L 77, 118; of 
acquittal, confirming, while altering grounds of, I. 78 ; of acquittal, 
setting aside, L 38, 40, 44. 

ORDINANCE. Construction of, I. 139, 162, 178; reference to, in com- 
plaint, L 98, 107 ; repealed by implication, I. 111. 

P 

PERMITS for removal of rum, I. 37. 

PETTY DAMAGES. Procedure in case of, I. 84. 

PLANTAINS must be alleged to be growing, to fall within Ordinance 
16 of 1865, 1. 183, 193, 197. 

PRIVY COUNCIL. Practice of Review Court assimilated to that of, I. 6. 

PROCEDURE in affiliation cases, I. 77 ; in awarding imprisonment, in 
default of payment. I. 80 ; in case of petty damages, I. 84 ; with 
respect to bail, I. 169. 

PROCLAMATION OF 1796. ImpUed repeal of, L 11, 18 ; proceedings 
justified by, L 160. 

R 

RATES, Village, oppressively levying for, I. 86. 

REASONABLE EXCUSE for n6t performipg work, I. 216. 

REVIEW. Functions of Court of, I. 128, 196 ; plaintiff in, must be partj 
to proceedings in Court b^Iow, L 202 ; proceedings in, not to be paid 
for by applicant, I. 273 ; reasons of, must not be vague, I. 98, 

RIOTOUS ASSEMBLAGE. ADowing in rum shop, I 180. 

EiVERS & CKKEKS. See Crown Lands. 
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R — ( Continued. ) 

ROADS. Inspector may summons for not repairing, without giving notice, 
I. 45 ; liability to make up, must be proved, I. 153, 155 ; notice to 
make up, may be good in part, and bad in part, L 20 ; powers of 
Sub-Commissary with respect to, I. 89 ; to be kept up by proprietor of 
estate, although he has sold front lots, L 32 ; water to be kept off, L 36. 

RUM. Casks "holding less than twenty gallons of," I. 162; casks, in 
which contained, not to be forfeited, I. 136 ; considered to be classed 
as amongst provisions, L 193 ; permits for removal of, I. 37, 202 i 
under proof, L 51 ; unlawful possession of, I. 219. 

RURAL CONSTABLE. Assault on, I 28 ; may arrest person threaten- 
ing to kill, I. 28. 

s 

SELLING includes exposing for sale, I. 140. 

SERVANT absenting himself from work before a fair day's work is done, 
I. 55 ; contract of, with employer, not necessarily in writing or before 
witnesses, I. 75 ; liability of employer for acts of, I. 83, 169, 208 ; 
liable for neglect of duty only to his employer, I. 24 ; may cofitract 
with master, that if all his work is not done in given time, none will 

be paid for, I. 3 ; may be discharged for misconduct without notice, 
1. 62 ; nature of contract of, with master, L 54, 55 ; neglect of duty 
by, to be proved and not inferred, 1. 21 ; task gang drivw not con- 
sidered as, I. 91 ; terms of contract of, not to be inferred from rule 
of estate, L 66 ; wages of, not to be stopped by employer, 117. 

SETTING aside order of acquittal, L 33. 

SPIRITS. Sale of, without license, I. 98, 217, 230. 

STRAYS. Cattle crossing public road are not, I. 144 ; illegally making, 

L 16, 165, 203. 
SUB-COMMISSARY does not possess all the power of Commissary, 1. 89. 
SUNDAY TRADING in case of, necessary to aver that the day was 

Sunday, I. 93 ; liability of master for acts of servant in, I. 83, 208 ; 

^^ selling'' not the ^^ same opening sho{." or ^^ exposing for sale^" L 116. 
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T 

TASK GANG. Driver of, when not considered seryant, I. 91. 

TAVERN. Definition of, I. 93. 

TAX. Cavalry troop horse exempt from, I. 22 ; horse not exclusivelj 
used for the service of the estate, not exempt from, I. 53. 

TITLE TO LAND. Claim of, must be bond fide^ when set up to oust 
jurisdiction, L 48, 141, 165, 186, 189, 233 ; where set up in defence 
of charge for vagrancy, I. 128. 

TRESPASS, Demand of rent, puts an end to charge of, L 141 ; evidence 
of, L 19 ; magistrate importing his own knowledge of locality into 
case of, I. 65 ; person committing, may be arrested or summoned, 
I. 50 ; shooting, pigs committing, L 1 60 ; where claim to title is in 
dispute, L 128, 141, 165, 186, 189, 233. 

V 

VAGRANCY. Conviction for, where title to land is in dispute, L 28. 
VILLAGES. Oppression in collecting rates in, I. 86. 

w 

WAGES. Magistrate's discretion in abating, I. 17 ; may be levied on by- 
distress warrant, I. 26 ; of servant, not to be stopped by employer, 
I. 17 ; rate of, to be paid to Indentured Immigrant, I. 59, 60. 

WEIGHTS & MEASURES. Possession of faulty, I. 38. 

WITNESS in reply may be examined, I. 15. 

WORDS. Insulting, when tending to provoke breach of the peace, I. 2. 
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COURT OF REVIEW CASES. 



THE QUEEN v. JOSEPH DUNBAR. 

20th September, 1856. 

(Ordinance 20 of 1856 — Section 2, Clause 2 and Section 4.) 

Larceny, 

Jun$diciion of Magistrate limited to cases where Property stolen does not 
exceed in value ten dollars. Flogging, 

This was an appeal from a decision of Mr. J. D, Eraser, S. J. P. 

Arrindell, C. J., gave judgment as follows : — 

This application for a Review of the conviction by James Denholm 
Fraser, Stipendiary Justice of the Peace, on the 10th of September, 

E resent, of Joseph Dunbar, has been made on the ground, as related 
y the Pro Sheriff of Essequebo, for the prisoner, that the Magis- 
trate had no authority to sentence him, Joseph Dunbar, to b© 
flogged as he is about thirty-five or forty years old. 

There is no evidence of the age of Joseph Dunbar, and except 
his own assertion it does not appear that he is thirty-five or forty 
years of age, or that he is under or above the age of sixteen years, 
mentioned in Section 4 of Ordinance No. 20 of the year 1856. 

Passing over this ground, it appears, on the face of the conviction, 
that the offence for which Joseph Dunbar was convicted, was, " that 
" he did on the 30th August, 1856, feloniously take, steal, and carry 
" away one canister, value Five Dollars, one hammock, value Eleven 
" Dollars, and other articles value Five Dollars," (together Twenty- 
one Dollars) "the property of "Francois Lambat" — ^and that for 
this offence he had been sentenced " to be imprisoned in the jail at 
" Capoey, in the Colony, with hard labour, for the space of thirty 
" days," and should also receive Twenty-five " lashes." 

This theft of property exceeds in value, the sum of Ten Dollars, 

VOL. I. B 



Digitized 



by Google 



R. V. ALLAY. 



to which, in smh a case, the authority or jurisdiction of the 
Magistrate is limited 

Without therefore entering into any other reason, the excess of 
jurisdiction is sufficient to authorize me to quash the conviction, 
and I therefore hereby qiiash the aforesaid conviction of the Tenth 
of September, Eighteen Hundred and Fifty-six. 



THE QUEEN u ABRAHAM ALLAY. 

20th September,' 1856. 

(Ordinance 20 of 1856— Section 1, Clause 1.) 

Insulting language^ when tending to provoke a breach of the peace. When 
unmeaning words may he considered insulting. 

This was an appeal from a decision of Mr. Cakbery, S. J. P., by 
which he convicted the defendant for having used to a soldier 
the following words : " Will you buy a dog." Tlie charge alleged 
that these words were insulting words, whereby breach of the peace 
might have been occasioned, to one private Edward Romer, of 
Her Majesty's 1st West India Regiment. 

Arrindell, C. J., gave judgment as follows : — 

It is quite clear that by the Law. of England, anything that tends 
to provoke or incite others to break the peace, is an offence 
punishable by fine and imprisonment. 

In the present cas^ however, the Ordinance No. 20, of the year 
1856, Sec. 1, declares, that "any person who shall commit any of 
" the offences hereinafter mentioned in this Sec. shall be liable, on 
"conviction, to imprisonment with or without hard labour, not 
" exceeding fourteen days, or to a penalty not exceeding ten dollars." 

" First — Every person who shall conamit a breach of the peace 
" not deserving of a more severe punishment, or who shall use any 
"threatening, abusive, or insulting words, or behaviour, witn 
"intent to provoke a breach of the peace, or whereby a breach of 
" the peace may be occasioned." 

The appellant says that " he does not think the language said to 
" be used by him, can be considered provoking or likely to occasion 
" a breach of the peace." 

I am of a different opinion, and I consider the view taken of 
these words by the convicting Magistrate to have been correct. 

The. words in themselves are unmeaning and unimportant, but it 
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is well known, that when put to a soldier, they bear a latent meaning, 
understood by him of a most offensive and insulting character. 

That they are therefore extremely likely to provoke a breach of 
the peace, and that by their use to a solaier, a breach of the peace 
may be occasioned. 

It is not shown that Abrah^n Allay had a dog for sale, and his 
therefore asking the question and repeating it twice, was gratuitous 
and wanton. 

If men with or without intention to provoke a breach of the 
peace, will use or hold out towards others msulting words, whereby 
a breach of the peace may be occasioned, they must take the conse- 
quence of such conduct, and which in this case is punishment under 
tne Ordinance. I do therefore confirm the conviction of the 12th of 
September, 1856, by Edward Carbery, Stipendiary Justice of the 
Peace, of Abraham Allay, for having used to -a soldier, insulting 
words which might have occasioned a breach of the peace. * 



PROUSE TRAP V, HUGH IPNEIL GREEN. 

Srd April, 1857. 

(Ordinance 2 of 1853.) 

Employer and ServanU 

Contract not illegal for providing that all the work must be finished in a certain 

time or else none would he paid for. 

This was an appeai' from a decision of Mr. Carbery, S. J. P., in an 
action brought to recover money due for labour performed at 
Plantation Beliance, The appellant was employed as a field labourer 
under an implied monthly contract. His pay was stopped at the 
end of one week because he had not finished the rows he had 
conamenced to work upon, and this action was brought to recover 
the amount so stopped The Magistrate decided in favour of the 
plaintiff. 

Arrindell; C. J., gave judgment as follows : — 

Having read the complaint, the evidence, the conviction, and the 
reasons of grounds of the review. 

Firstly— I do not see any provision in Ordinance No. 2 of 185S 
affecting this case. 

Secondly — Sec. 1 of said Ordinance cannot be so construed so as 
to place the parties beyond the pale of the general law. 

* upon enquiry the Editors have learned that the meaning attached by the black 
•oldiery to the words complained of in this case is unfit for publication. 
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4 CLEMENTSON V. COMACHE. 

Thirdly — I cannot see that a contract to the effect that the 
employer should pay for a certain quantity of work, say weeding' 
three beds, one guilder, but that if the whole of the three beds 
were not weeded in one day, he would not pay, and the employed 
should not be entitled to demand and recover for any less quantity 
than the three roods, would be contrary to law. 

Fourthly — The evidence in this case does not satisfy my mind, 
that such a contract was clearly understood and entered into by 
both parties, and as no such contract has been proved to have 
existed, it appears to me, that the conviction is correct, and must 
be confirmed, and I hereby confirm the same accordingly. 



HENRY CLEMENTSON v. JOHN COMACHE. 

l^th April, 1857. 

(Ordinances 7 of 1854?— Section 41, and 19 of 1856, Section 29.) 

Immigration. 

Knowingly employing Immigrant indentured to another person. Onus prohandi. 
Penalty — ^^ Month" to mean Lunar Month — Rejection of Evidence. 

This was an appeal from a decision of Mr. S. H. Goodman, S. J. P., 
and the facts appear to have been as follows : — 

Manoel Martens, an indentured labourer to Plantation Cuming's 
Lodge, left that estate and worked for other people, amongst whom 
was the defendant Comache. There was no evidence before the 
Magistrate that defendant knew of Martens being so indentured. 

The charge against the defendant was for " employing Manoel 
'' Martens an indentured labourer at Cuming's Lodge, Scorn the 
" 1st January to 18th March, 1857, 66 days." 

Aerindell, C. J., gave judgment as follows : — 

By Ordinance No. 7 of 1854, Sec. 41, it is provided, that in every 

case, in which any dispute or difference shall arise, as to whether 
any person,, who shall have harboured, concealed, or employed any 
immigrant being at the time under a written contract to labor, had 
knowledge of any such immigrant being at the time under such 
contract, the proof of the absence or want of knowledge of every 
such person shall be on such person, and the proof of the knowledge 
shall not be on the part of the party aggrieved, or complaining or 
inforialn^. Such being the law, I find that the defendant in the 
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BELL 1*. SAMUEL AND ANOTHER. 5 

present ease after having pleaded " not guilty " admitted that he 
" employed the man " for one month to cut grass, and then added 
" I aid not know he was an indentured labourer/' In support of 
this assertion, no evidence was produced or tendered to the 
Magistrate. 

A string of objections have since been submitted, but they are 
of no avail after conviction. 

By the 29th Sec. of Ordinance No. 19 of 1856, "the Judge sitting 
" in Review may, in any case where it shall appear to him that any 
** evidence has been rejected, refer back such case to the Stipendiary 
** or Special Justice of the Peace, to take the evidence rejected, and 
''such other evidence as the Judge may deem necessary, and 
" forward the same to the Registrar." 

In this case, it does not appear, that any evidence was rejected, 
and consequently that anjr evidence was improperly rejected. And 
I therefore have no authority to refer back the case to the Stipendiary 
or Special Justice. 

The Magistrate has ordered or condemned the defendant to pav, 
besides the fine of Five Dollars, " Thirty Dollars for the month, 
equal to One Dollar per day." — ^This is wrong in form,-^the Ordi- 
nance says " One Dollar for each day." The defendant admitted 
that he employed the immigrant for one month. 

This, in the absence of the word "Calendar" prefixed, as the 

Sroceedings are penal, must mean a Lunar Month of twenty-eight 
ays, from which deduct four days for Sundays and there will 
remain twenty-four days. 

Thus, the defendant should have been convicted in the sum of 
Twenty-four instead of Thirty Dollars. 

I confirm the conviction, under a deduction of the Six Dollars 
for the six days explained as above* 



JOHN BELL V. DAVID WATT SAMUEL and THOMAS GIBSON. 

^th June, 1857. 
Sufficiency of Evidence, 

This was an appeal from a decision of Mr. J. Lockhart Mijib, S. J. P. , 
on a complaint against the defendants that on or about 28th April last, 
(1857), D. W. Samuel and Thomas Gibson, did steal twenty-three 
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6 HITZLER V. CLOUSTON. 

hardwood beams, value Eight Dollars, and one hundred spars, value 
Seven Dollars — the property of the said John Bell 

The facts appear in the judgment. 

Arrindell, C. J., gave judgnient as follows : — 

In this case David Watt Samuel has sought a Review. He has 
not appeared to support his case in Review, I must therefore take 
the Magistrate's report, that a verbal notice of Review was given on 
the ground of insufficiency of evidence. 

I have read the evidence^ and as respects the one hundred spars, 
it is as follows : — 

John Bell sworn, says : " In the latter end of April I was up the 
" Creek, at Juan De Abro's grant, for a week ; on my return, I found 
" upwards of one hundred spars cut on my land. On the 28th I 
" saw the defendant David Watt Samuel removing them, I stopped 
" them being carried away. I have no personal knowledge as to 
" who cut tnem, except that Samuel told me he had cut thenu 
'* I gave him no permission to cut any.*' 

Henry Smith sworn, says : " I know he (meaning Samuel) did cut 
" spars.'^ 

Samuel himself admits of his cutting spajrs, but that he^ told 
Mr. Bell that he had done so, and that Mr. Bell said *' very well" 

It is clear that Samuel cut the spars without permission, first 
had and obtained, and the question then arises, whether the words. 
" very well" said after the spars had been cut, and after Samuel had 
told Mr. Bell he had cut tnem, amounted to a permission. The 
M^strate seems to have thought not, and I agree with hiuL 

It appears to me that the evidence, if the Magistrate believes 
it, was sufficient, — such evidence I should have left to a jury, and 
had the jury returned a verdict of guilty upon it, I should have 
been satisfied. 

I dismiss the Review. I confirm the decision of the Magistrate,, 
and order David Watt Samuel to pay all expense of Review. 



JAMES S. HITZLER v. PETER ANDREW CLOUSTON. 

I2th August, 1857. 

(Ordinance 20 of 1856.) 

Abusive Language. 

Magistrate ike sole judge of the facts. Practice of Review Court assimilated 

to practice of Judicial Committee of H. M.*s Privy Council. 

This was an appeal from the decision of Mr. W. McNulty, S. J. P. 
The complainant before the Magistrate, alleged that he had been 
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DAHADOOR L\ HUMPHREYS, / 

grossly insulted by the defendant, and the defendant denied it. 
The Magistrate dismissed the charge on the ground that the evidence 
was so conflicting as to raise in his mind a reasonable doubt as to 
the guilt of the defendant. 
Abrindell, C. J., gave judgment as follows : — 

In determining cases of this kind the Court cannot have a better 

faide, than the practice of the Judicial Committee of Her Majesty's 
rivy Council. 

By that High Court, it has been determined that " when a Court 
" below has decided upon a case, depending on questions of facts 
" alone, the Committee will not advise a reversal of its iudgment, 
" unless there appears some clear distinct point, in which they are 
" wrong, although doubts may be entertained as to its correctness." — 
2, Knapp's Reports, page 265. 

* In the present case, the Magistrate, upon a Review of the whole 
evidence, entertained a doubt of the defendant's guilt, and ^ave h'm 
the benefit of that doubt, — ^this, according to the doctrme cited 
above, is not a case for Review, I therefore dismiss the Review. 



BAHADOOR, alias BIG BAHADOOR v. WM. HUMPHREYS, 
STIPENDIARY MAGISTRATE. 

m March, 1858. 

(Ordinance 29 of 1856 — Sections 8 and 18.) 

An Immigrant making a charge before a Magistrate cannot be refused justice 
because he has not complied with registration laws. Practice of Magistrate** 
Courts. 

This was an application for a Review of the proceedings of 
Mr. W. Humphreys, S. J. P. The facts appear in the judgment. 

Arrindell, C. J., gave judgment as foUows : — 

I order V/illiam Humphreys, Stipendiary Magistrate of District 
G., to pay back to Big Banadoor, the sum of Five Dollars and 
Twelve C^nts for the foUowing reasons : — 

In this case, the Attorney-General, acting for and on behalf of a 
Coolie labourer, applied for a Review of the proceedings of William 
Humphreys, a Stipendiary Magistrate, on the Nineteenth November 
last. 

No complaint and minute of the evidence, no conviction, no 

* Judgment in the same words was pronounced by the Bftme Judge in a case of 
Butler V. Vandyke, on the oth September, 1857. 
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order of dismissal, no commitment, no document containing any 
statement of what was done, or any evidence of the Magistrate's 
proceedings, had been produced. 

The facts of the case, taking them from the party himself and 
from the Magistrate, who has appeared in his own behalf, and 
allowing the latter full credit for all that he has stated, are these — 

On or about the loth November last. Big Bahadoor, having been 
beaten and bitten on his private parts by Little Bahadoor, com- 
plained to Mr. John Walker Thompson, his employer, who drew out 
a complaint fo: him, agamst Little Bahadoor, for assaulting and 
beating him, and for having bitten him on " a certain part." Mr. 
Thon^son, at the same time, wrote a note to Mr. Humphreys, 
informing him that he considered it a grievous matter. 

Big Bahadoor carried the complaint and note to Mr. Humphreys, 
who asked him if he had taken out his Registration Ticket. He 
said he had the old one. 

The Magistrate says, he told Big Bahadoor that he must take out 
his Ticket for this year, and attend the Court to be held at Suddie, 
on the Nineteenth of the month. 

On the Nineteenth, Big Bahadoor made his appearance at Suddie, 
before the Magistrate, Mr. Humphreys, whereupon he was asked by 
Mr. Humphreys if he had his Ticket, and answering in the negative, 
Mr. Humphreys declared his complaint dismissed, with costs, fined 
him Five Dollars for not having taken out his Ticket, and ordered* 
him to be imprisoned for two days unless the fine and costs should 
be sooner paid. The man was taken and kept in custody by the 
Constable or Policeman in attendance on the Court. 

The prisoner sent to his friends, who furnished the money to pay 
the fine and costs, and upon their being paid he was released. 

Feeling aggrieved he complained to those interested in him. The 
matter appeared to have created a sensation — upon which Mr. 
Humphreys drew up, in his own handwriting, a petition in which he 
in the name of this man, makes among others, the following 
statements : — 

" Your petitioner was, on the 19th November last, convicted by 
" Mr. Humphreys, the Stipendiary Magistrate of district G, and 
" fined Five Dollars for appearing before him to prosecute a case, 
" punishable on summary conviction, in which your petitioner had 
" a personal interest, because your petitioner nad no provisional 
" Ticket of Registration, or Certificate of Registration." 

" That your petitioner being an illiterate person and ignorant of 
" the Law, was not aware at the time that he was entitled to appeal 
" to your Honor, and claim to have the decision of the Magistrate 
" reversed." 

This petition being presented to me, and my attention heiag 
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called to the fact that it was in the handwriting^ of the Magistrate, 
of whose conduct the petitioner wished for a Review ; I caused it 
to be laid before the Governor, that he might instruct the Attomey- 
GeneraJ to act for Big Bahadoor. 

These being the facts, I find no difficulty in declaring Mr. 
Humphreys' proceedings to be illegal. 

Firstly— The Law, (Ord. No. 29 of 1856, Sec. 8), altered the period 
between the first of October, and tliirty-first December, for Regis- 
tration and payment, and the granting of the Certificate, and no 
one could be neld guilty of an offence nunishable with a penalty 
not exceeding Fifteen Dollars, and not less than Five Dollars, for 
not obtaining his Certificate, until the expiration of the whole term ' 
so allowed by the Ordinance. 

Secondly — This was applicable to the case of Big Bahadoor, even 
had it been one in which he had a " pecuniary or private interest,*' 
in terms of Section 18 of said Ordinance, but it appears that he 
had no pecuniary or private interest. Mr. Humphreys in the 

fetition, which he wrote for Big Bahadoor, used the word "personal** 
t is immaterial whether the word " personal " or "private be used^ 
for either of them, if used, would be sufficient for the purpose of 
distinguishing a private or personal wrong from a public wrong. 

In the case before me there is no doubt that any private wrong 
suffered by Big Bahadoor was merged in the public wrong of an ; 
assault and battery, a breach of Her Majesty's peace. 

Wrongs are divisible into private wrongs, which, being an infringe- 
ment merely of particular nghts, concern individuals only, and are 
called civil injuries, and public wrongs, which, bein^ a breach of 
general and public rights, affect the whole community, and are 
called crimes and misdemeanours. 

The offence complained of was a misdemeanour. 

Thirdly — Whether the assault and battery complained of, were 
cognizable under either of the Ordinances alluded to by tte 
Attorney-General, is of no consequence, a breach of Her Majesty's 
peace, a public wrong wa% complained of, and such public wrong did 
not give to Bi^ Bahadoor, any of the pecuniary or private interest 
contemplated by Ord. No. 29 of 1856, Sec. 18. 

Fourthly — The conduct of Mr. Humphreys has been so irr^ular 
that I know not how to designate it. 

There were no proceedings reduced into writing except the com- 
plaint, which he says he has destroyed ; although he has compelled 
the man to pay Twelve Cents for a conviction, there is no conviction, 
and I cannot quash it ; and lastly, there is no commitment, although 
he says — " as soon as the Court was over, I w^t to get my horse, 
"and was then told the man had paid the fine and was rel^ified.'' 
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10 • NICOLSON ('. ROBSOX. 

Thus showing, that there was not only no commitment, but no 
intention or thought of drawing out one. I can only frame my 
order according to the circumstances of the case. It is clear that 
the fine of Five Dollars and the Twelve Cents for the conviction 
were illegally exacted and received. 

I therefore order William Humphreys, Stipendiary Magistrate of 
district G, to pay back to Big Bahadoor, the sum of Five Dollars 
aad Twelve Cents. * 



CHARLES NICOLSON v. THOMAS BENJAMIN ROBSON. 
ISth March, 1858. 

(Ordinances 12 of 1848— Section 13 and 11 of 1857, Sections 2,3, 

4, 7 and 6().) 

Militia, 
Qualification for^ when Income uncertain. 

This was an appeal from a decision of Mr. W. McNulty, Police 
Magistrate. The appellant was charged by the respondent (who 
was duly authorized by the Adjutant General), with failing to enrol 
himself in the Georgetown Militia, under Ord. 11 of 1857. Appel- 
lant pleaded guilty, and stated that his income was under 350 dollars 
a year, and that he was willing to make oath to that effect. The 
Adjutant General offered to withdraw the charge on appellant 
mating such oath, but appellant then refused to do so, and was 
convicted and fined 24 dollars. ' 

In his reasons for Review, the appellant stated, 

First — That he was a Weigher and Guager, and as such relied on 
the 13th Sec. of Ord. 12 of 1848, which is not repealed or altered 
by the 06th Sec. of Ord. 11 of 1857. 

Second — That he was not qualified under Sections 2, 3, 4 and 7 
of Ord. 11 of 1857, ^nd that no evidence to the contrary has been 
adduced. , 

Third— That his income being dependent on his earnings, he was 
not qualified, though he could not swear th^t he had not an income 
of 350 dollars. 

Arrindell, C. J., gave judgment as follows: — 

I dismiss this Review and hereby confirm the order of the 
Magistrate, of the 13th November, 1857, and order the plaintiff in 
Review, to pay all costs incurred. 

* A like order was made on the same day by the same Judge, in a case of Sohrvh r. 
Wiliiam Bwnphreys, in which the oircumstftnces w^re »imilar. 
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HEXRY H. BUXBURY v. MOLLY STEPHEN. 
nth March, 1858. 

(Proclamation of 9th December, 1796— Ordinance 28 of 1847, 

Section 2. 

Killing Goats — Tresspassing, 

What notice required before doing so. Implied repeal of the Proclamation 

of 1796. 

This was an appeal from the decision of Mr. E. Carbery, S. J. P. 
The appellant was convicted before him with having unlawfully and 
maliciouslv destroyed a Goat and two Kids, of the value of Nine 
Dollars, the property of the respondent. It appeared that the 
appellant, (defendant in the Court below) saw a nock of Goats in 
his cane field, and, having previously given general notice to the 
people round on several occ^^sions, that tneir Goats and Hogs would 
be shot if found there, he (relying on the Proclamation of 1796) 
fired into the flock and killed the Goats in question. 

.The Magistrate held, that particular notice to respondent was 
necessary, but that even if such notice had been given, the appel- 
lant's power to destroy Goats trespassing, was taken away by 
Ordinance 28 of 1847. The appellant was fined. 

Arrindell, C. J., gave judgment as follows : — 

I have affirmed the Order of Conviction in this case. 

Firstly — Because, even were the publication of the 9th of 
December, 1796, in force, still, by the fifth Section of that Proclama- 
tion, the appellant was bound to give notice of the trespass twice to 
the owner of the Goats before he was free to shoot or kiD such Goats. 

Secondly — Because such notice ought to have been given to the 
owner of the Goat, and therefore ought to have been special, and 
not general as stated by the appellant. 

Thirdly — Because I ain of opinion that as Ord. No. 28 of 1847, 
Sec. 2, includes Goats, the penalty of the trespass of which is 
impounding ; this penalty beinff a milder one than the one men- 
tioned in the Proclamation of 1796, the latter Statute inflicting a 
milder punishment, than the preceding Statute for the same offence, 
repeals Dy implication the Proclamation of 1796. 
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JAMES LIGHT v. GEORGE CHAPMAN, HENRY JONES, AND 
SIMON BOSTON. 

I7th April, 1858. 

(Ordinance 31 of 1856— Section 9.) 

Estates' Armed Force. 

Powers of Divisional Captain^ and of Manager of Estate. Notice to attend 

Parade^ how to be served. Construction of Statute. 

This was an appeal from decision of Mr. R Career y, S. J. P., and 
the facts of the case are as follows : — 

The appellant, as Divisional Captain of the Estates* Armed Force 
in Essequebo, issued the following notice : — 

Plantation Anna Regina^ 

22nd March, 1858. 

To the Managers or Persons in charge of the following Estates, 

Namely: — 

Plantations Richinond, Henrietta, Reliance, Mainstay, Land 
of Plenty, Three Friends, Aberdeen, Columbia, Affiance, 
and Taymouth Manor. 

Gentlemen. — 

You are requested, in accordance with Sec. 9 of the Ordinance 
31 of 1856, to attend and also to select the one-half of such p^^ons, 
on your Estates as are enrolled in the Estates' Armed Force, to 
assemble on Thursday next, the 25th instant, at 3 o'clock, p.m., in 
front of Plantation Land of Plenty ; the place of rendezvous, for 
parade. 

JAMES LIGHT, 
Captain of Division No. 2, 
Distript No. 1. 

The respondents not havmg attended parade were charged by 
appellant, for that they being privates in the Estates' Armed Force 
of Division No. 2, District No. 1, in the County of Essequebo, did 
neglect and fail to attend the parade of the Estates' Armed Force, 
of the said Division No. 2, on the 25th March, 1858, at Plantation 
Jjand of Plenty, in the said County. 
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•LIGHT r. CHAPMAN AND OTHERS. 13 

On the hearing of this charge the following evidence was given : — 

Hugh Mc Neil Green, sworn : I am Lieutenant in the Estates* 
Armed Force of Division No. 2, District No. 1. I know the two 
defendants, George Chapman and Samson Bostoa I do not recollect 
ever having seen Henry Jones. The defendants are enrolled in the 
Estates* Armed Force of Division No. 2, as liable to serve for 
Plantation Richmond. \ was at parade on the 25th March last, at 
Land of Plenty; I was in command; neither of the defendants 
was present; I believe Mr. Miller is Manager of Plantation 
RichTTumd ; he is not enrolled in the Estates' Armed Force ; I do 
not find his name in the list. 

Wniiam Boilers, sworn : I am a private of the Police Force ; I 
remember being sent round with a paper to the Estates in this 
district. Servant Brennon told me to take a notice that he gave 
me as fiar as Michmond, and to show it to the Managers ; the paper 
I hold in my hand is something like what I carried round ; it is a 
notice to warn the Managers of certain Estates to select the men to 
meet at Land of Plenty for parade on the 25th March. The paper 
I hold in mv hand is the same wording as the paper I earned 
round ; I did not take a copy of the paper I carried round ; I did 
not put any mark upon the paper I carried round in order that I 
might identify it. When I state that the paper I hold in my hand 
is the paper I carried roimd, I state so from memory, not having 
kept a copy of it ; I carried the notice to Plantation Richmond on 
the afternoon of the 22nd March ; I handed it to Mr. Miller, the 
Lessee of Richmond, and he read it, and returned it to me ; he said 
very well; I saw him looking at the paper, he opened it. Mr. 
Miller asked me, before he looked at the paper, what I brought, and 
I told him it was a notice to select his men for parade at Land of 
Plenty on the 25th March. 

Edward Brenwood, (called by the complainant) sworn; this is 
the document I gave the last witness William Boilers, to take 
round to the Estates — it is dated 22nd March. 

Robert Miller, sworn : I live at Richmond ; I am Lessee of the 
Estate and Manager ; I know the defendants. Mr. Chapman resides 
on the Estate and is an Overseer, Henry Jones resides on a leased 
Lot in front of Richmond; he left my employ about a week since. 
Samson Boston is not permanently in my employ ; I employ him 
sometimes in a task gang ; I did give in the names of the three 
defendants as persons liable to serve in the Estates* Armed Force 
for Plantation Richmond; I have never received any guns or 
ammunition from the Registrar for Richmond, One evening last 
month, a Policeman came to me and gave me a paper ; I knew it 
\ras about turning out the Estates* Armed Force. I thought no 
more about the notice until I saw it here the^last Court day, the 6th, 
and then I saw it was for the 25th March. It was a notice from 
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Captaii;! Light, the complainant ; I did not tell the three defendants 
to turn out on the 25th March ; they had no notice of the j)arade 
of that day from me ; I don't know why I did not give notice ; I 

rive no one notice on the Estate to turn out on the 25th March ; 
do not admit that Captain Light has, as Divisional Captain, wiy 
right to send me orders. 

The Magistrate gave the following decision : — 

The defendants are acquitted. Section 9 of the Ord. No. 31 
of 1856, authorises the Manager, or person in charge of the Estate, 
to select the one-half of the persons who are to do duty at parade, 
or any parade day that may be appointed by the Divisional Captain. 
The Manager is . constituted by the Ordinance the intermediate 
Agent between the Captain and the Privates of the Estates' Armed 
Force ; they are to be selected and chosen by the Manager ; the 
Divisional Captain has no power to summon them nominally, or 
individually for the monthly parade. The Manager has the privi- 
lege of selecting the persons who are to attend parade from the 
Estate of which he has the charge ; and if as in this case, it is proved 
that the Manager has failed or refused to give notice of the parade 
day to persons residing on the Estate, and has not selected any 
persons for parade, it seems to me clear that they cannot be 
convicted and punished for non-attendance. 

On the 13th April, 1858, the Magistrate sent to the Court of 
Review further reasons for his decision, which are as follows : — 

I would state in addition to the preceding decision, which was 
written and read in Court, that my acquittal of the defendants 
rested, on the gi'ound that they had neither received notice of the 
parade day of the 25th March 1858, nor had they been selected by 
the Manager of Plantation Richmond, to attend the parade of the 
25th from that Estate. No question was raised as to the legality 
of the notice served by Captain Light on the 22nd March, oh 
Robert Miller, Manager of Richonond, It is only this witness, Robert 
Miller, who in one of his answers to the complainant, tells him that 
he (witness) does not admit complainant's right to send him orders 
as Divisional Captain. I am unable to arrive at any other conclusion 
than that the Section 9 of Ordinance No. 31 of 1856, gives to the 
Manager or " person in charge of the Estate," the right of selecting 
for parade on each and every parade day, the one half of persons 
enrolled. He is enjoined or authorised to select, the legal comple- 
ment, that is the one half of the men enrolled to serve for the 
plantation, of which he is the Manager ; but the nomination, or 
selection of the individuals for each parade day, rests solely with 
him, and if this be a correct view of the Law, it follows, that only 
those persons who are selected by the Manager for parade on any 
parade day, are legally liable to punishment if they fail to attend. 



Digitized 



by Google 
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The words of the Section " One half of such persons " and " the 
remaining half" refer I think to numbers, not to individuals. The 
Manager should select the legal number, the one half of the force 
on the Plantations, each parade day, but the selection of the 
individuals comprising that half, is a privilege given to him by the 
Law. The meanmg of the Section (9) I take to be that the dscy of 
parade in each month beine fixed by the Division Captain, the 
Manager may select any of tne persons enrolled, to the number of 
one-half, to attend on each parade day ; but if he fails to do so, and 
selects no one, no one I think can be fined for non-attendance. 
Here two of the defendants, George Chapman and Henry Jones, 
were hired servants in the employ of the Manager, and could not 
have quitted the Plantation to attend parade unless directed by the 
Manager to do so. 

Arrindell, C. J., gave judgment as follows :-^ 

In this case it is evident, if the evidence is to be believed, that 
the defendants had not the notice required by the Ordinance, and I 
do not see how the Magistrate could have convicted them in 
penalties, when it was distinctly proved that they had not had 
notice. 

I confirm the sentence of the Stipendiary Magistrate with con:- 
demnation of the claimant for Review, James Light, in all costs. 



MARIA DE JESUS v. JOHN BRUMELL, REGISTRAR OF 
DISTRICT No. 4. 

2l8t June, 1S58. 

(Ordinance 19 of 1856— Sections 20 and 21.) 

. Evidmce, 
Witness in reply may he examined. Defendant not to he examined on Oatk^ 

This was an appeal from the decision of Mr. W. Mc Nulty, S. J. P. 
The only tact of importance in the case was that the Magistrate 
refused to examine the appellant (defendant in the Court below^ on 
oath, and that he allowed a witness (A. A Burrowes) to be exammed 
on behalf of the respondent (complainant in the Court below) in 
reply. 

Akrindell, C. J., gave judgment as follows : — 

I confirm the decision of Wm. Mc Nulty, S. J. P., dated 4th June, 
1858. in this matter, with condemnation of tho plaintifi* in Review, 

i'u the costs. 
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First — Because the evidence of A. A. Burrowes, whether material 
or not, was admissible in reply under the provisions of Ordinance 
No. 19 of 1856, Sec. 20. 

Secondly — Because the proceeding before the Magistrate were in 
their nature criminal, and the evidence of the defendant was 
properly rejected. The 20th Section is ambiguously worded and 
would, without Section 21, lead the reader to suppose that the pro- 
secutor and defendant were to be heard, in other words, maJce their 
statement respectively under oath, but as the 21st Section confirms 
this right to the proeesutor, it is quite clear that the word " hear " 
can bear no other meaning ihto that attached to it, when speaking 
of a Judge hearing and determining a casa 



JOHN FAIRMAN ti KATHARINE READ AND 
DONALD SWINY. 

ioth July, 1858. 

(Ordinance 28 of 1847— Section 4.) 

Unlawful Impounding, 

Magistrate the sole judge of facts. 

This was an appeal from a decision of Mr. J. E. Mum, S. J. P. 
The defendants were charged , with having driven two Goats oft' 
complainant's property with the intention of impounding them. 
The Magistrate dismissed the complaint, remarking — 

"There is not the slightest evidence to show that the Goats, or 
*' either of them, were driven off the property of complainant, or 
" any gap made in his fence by the defendants with the view of 
" making them strays. On such evidence only, can a conviction 

" under this Section of the Ordinance be sustamed." 

» * ♦ ♦ ♦,♦ mm 

" The only order that could have been made (i. e., supposing 
" defendants to have unlawfully caught the Goats) would have been 
" to repay the full expenses of poundage and return the goat to the 
" property to which it belongs.* 

Beete, J., gave judgment as follows : — 

I confirm the decision of J. O. Lockhart Muir, S. J. R, dated 18th 
June, 1858, with condemnation of the plaintiff in Review in the 
costs, for the following reason : — 

Because the decision of the Magistrate was founded on the evi- 
dence of the witnesses examined in his presence, and conse(juently 
he wa« much better qualified to decide on the credit to be given to 
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them respectively, than I can be from merely reading that evidence 
reduced into writing. At the *same time, I do not consider Mr. 
Muir s construction of the latter part of the 4th Section of Ordi- 
nance 28 of 1847, correct ; but that when anv one of the oflenccs 
under that section has been committed, and tlie animal in (juestion 
has been impounded before the detection of the oftence, payment 
of the full expenses of poundage and of returning such animal to 
the property to which it belongs, must be ordered to be made by 
the oftender in addition to the 2)enalty imposed on him. 



ROBERT JOHNSTON i\ WILLIAM SMITH. 

10th Jail/, 1858. 

(Ordinance 2 of 1853 — Sections 4, 5 and 11.) 

Master and Servant* 

Power of Master to stop wages when discharging Servant for misconduct'-^ 

Discretion of Magistrate in abating wages. 

This was an appeal from the decision of ^tr. J. McLeod, S. J. P. 
The respondent, Smith, having served appellant as groom for 25 
days, was discharged for misconduct, and brought this action to 
recover his wages. The appellant at the trial before the Magistrate 
urged that the wages were forfeited by respondent's misconduct. 
The Magistrate refused to abate the wages, and this aj^peal was 
brought. 

Beete, J., gave judgment as follows : — 

I confirm the decision of John McLeod, Esquire, S. J. P., dated 
the 8th of June last i)ast, with condemnation of the plaintiti* in 
Review in the costs, for the following reasons — 

Firstly — Because by Section 4, of Ordinance No. 2 of 1853, if 
any menial servant be guilty of wUful misconduct or ill beliaviour, 
he is, on conviction, liable to a fine not exceeding Ten Dollars ; and 
by Section 5 of the same Ordinance, the Justice before whom the 
complaint is heai'd, may, in addition to such fine, abate the whole 
or any part of the wages due to such servant. 

The defence, therefore, set up by tlie appellant before the Magis- 
trate, that the wages w^ere forfeited on the ground of misconduct, 
is untenable in as much as it would amount to making the emj^loyer 
judge in his own case. 

Secondly — Because, although the appellant, when he discharged 
the complainant on the evening of the 25th May for alleged mis- 
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conduct, was entitled to do so under the provisions of Section 1 1 
of the same Ordinance, he was by the same section bound to pay 
the complainant the wages due at the period of such discharge, 
and not having done so, the complainant was justified in applying 
for a summons against him. 



ANTONIO FERRARA v. AMERAK 
10th July, 185a 

(Proclamation of 1796— Ordinance 28 of 1847.) 

Killing Goats — Trespassing' 

What Notice required before doing so. Implied repeal of the Proclamation 

of 1796. 

This was an appeal from the decision of Mr. R Carbery, S. J. P. 
The appellant was charged with maliciously killing respondent's 
goats, and it appeared that he had shot them by order of the 
Manager of Plantation Michmond, who relied on his right to do so 
under the Proclamation of 1796. 

Beete, J., gave judgment as follows : — 

I confirm the decision of Edward Carbery, S J. R, dated the tenth 
of August last, with condemnation of the plaintiff in Review in the 
costs, for the following reasons — 

I have confirmed the order of conviction in this matter, because, 
admitting that the publication of " 1796 " is still in force, two 
distinct notices are required to be given to the owners of goats 
trespassing, before the killing of them can be justified ; and in this 
case the only evidence of notice to the owner is that of Henry 
Jones ; " Mr. Miller told me to tell them to put up the goats ; 1 
" told complainant and another Coolie." But in my opinion Ordi- 
nance No. 28 of the year 1847, is the law by which the penalty 
for trespass is regulated at present, and repeals by implication the 
old publication of 1796. 



WILLIAM KING v. THOMAS ASHBY. 
6th September, 1858. 

(Ordinance 20 of 1856.) 

No Man is to be twice vexed for the saine cause. 

These were appeals from two decisions of Mr. W. Humphreys, S.J. P. 
The appellant was convicted before him on two charges ; the first 
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for using indecent expressions and gestures on tiKJ public road ; 
the second, for making use of language tending to provoke a breach 
of the peace. The evidence showed that the offences complained 
of were both parts of one and the same transaction 

Beete, J., gave judgment as follows in the appeal from the first 
decision : — 

I confirm the order of conviction in this case, because the evi- 
dence, if true, supports the charge, and the Magistrate is the proper 
person to judge of the truth or fSsehood of the witnesses' testmiony, 
with condemnation of the plaintiff in Review in the costs. 

And in the second appeal, 

Beete, J., gave judgment as follows : — 

I quash the order of conviction in this case, and ord^:- Uie com- 
plainant to pay the costs of the summons, hearing, and ol:"^Reviewj 
because no person can be put in jail, much less punished twice, f(^ . 
the same offence; and it is mamfest from th^ evidence, that both>\ 
charges are founded on the same occurrtoces and on the ^e of th^.. ■ 
same language. '^^ 



G. G. AUSTIN V. HENRY MOSES. 

27th September, 1858. ' 

(Ordinance 33 of 1850.) 

Trespass — Evidence 

This was an appeal from the decision of Mr. J. D. Fraser, S. J. P. 
Seven pieces of Timber were found ©n the waterside of Plantation 
Hague. Respondent claimed them, but appellant refused to allow 
him to remove them, and charged him with wilful trespass in 
having ,placed the timber there. No evidence of his having done 
so was adduced, and the Magistrate dismissed the charge. 

Beete, J., gave judgment as follows : — 

I oonfini the order of dismissal made by the Magistrate in this 
case and order the appellant to pay the costs of Review ; because 
there is no evidence oi any trespass by the defendant, or that he 
put the timber at the waterside of Plantation Hague, and on the 
contrary, the witness Edmund Tucker, proves that he bought the 
seven pieces for the defendant from Indians, and that the timber 
had be^n landed two days before he bought it. 
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CHARLES BAKER v. CAMPBELL, Mc FARLANE & CO. 

Wh Septemher, 1858. 

(Annual Tax Ordinance.) 

Definition of. Word " Counting-house,^* 

This was an appeal from the decision of Mr. W. Mc Nulty, S. J. P. 
Appellant, a Sub-Commissary of Taxation, charged respondent 
witn having occupied a Counting-house without a license. 

The room in question was proved to be used for the payment of 
workmen ,^t the respondents' foundry, and for no other purpose. 
The Magifetf'ate dismissed the charge. 

,Beete, J., gave judgment as follows : — 

I confirm the order of dismissal made by the Magistrate in this 
esfee, and order the appellant to pay the costs of Review ; because 
1 consideft the word " Offices '* in the Ordinance to apply to the 
places ofljusiness of Barristers, Advocates, Attorneys-at-Law, and 
the like, and the words " Counting-houses " to those of Bankers, 
Agents, or Attorneys of absent parties and such like, and not to 
the mere places wKiere Mechanics, such as the defendants, keep 
their accounts and settle with those whom they employ, and there 
is no evidence that the defendants use the place in question for any 
other purpose. 



HENRY GULLIFER v. JAMES THOMAS YAUGHAN. 

TIth Sefiemher, 1858. 

(Ordinance 30 of 1856— Section 33.) 

Mal'inf/ up l^oads and Repairing Bridges » 

Invalidity of part of an Insp)ector'*s Notice no excuie for not complying with 

another part. 

This was an appeal from the decision of Mr. E. Carbery, S. J. P. 
The respondent, an Inspector of Roads and Bridges, for the County 
of Esf^equebo, ordered appellant, (the Manager of Plantation 
La Belle AUiaTice) to cover his road with hard substance, to put 
the rails of his bridges in order and to paint them, and to m^ke 
up the approach to the shipping bridge. This order not being 
complied with, appellant was summoned. At the hearing before 
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the Magistrate, the appellant tried to prove that tlie ifirst part of 
the order was absurd, and could not be complied with ; but no such 
excuse was made regarding the latter part. 

Beete, J., gave judgment as follows : — 

I confirm the order of conviction made by the Ma^strate in this 
case, and order the appellant to pay the costs of Keview. Because, 
even admitting that the evidence of the witnesses Canigieter, Light, 
and Miller, proved that the covering the road with hard substance 
at this time of the year would be injudicious, and that the notice 
given to perform that work was unnecessary, it appears that the 
appellant neglected to perform the other works required by the 
notice served upon him, viz., the putting in proper order the bridges 
and hand rails, the painting of the rails, tne proper making up of 
the approach to the shipping bridge and the putting new cross 
laths to all the bridges ; and there is no attempt to impugn the 
propriety of the notice as regards those works, the omission to 
perform any one of which, subjects the appellant to the penalty 
unposed by Sec. 33 of Ordinance 30 of 1856. 



J. E. BASCOM V. ANTONIO IlELVA. 

27th Septemher, 1858. 

(Ordinance 2 of 1853.) 

^ [aster and Servant, 

XegJect of duty to he proved^ not inferred. 

This was an appeal from the decision of Mr. J. D. Fraser, S. J. P, 
The Rum Store at Plantation Haarlem was broken into and a 
quantity of rum stolen. The defendant, who was watchman there, 
was charged with neglect of duty, hy allowing the theft of this 
rum. No evidence of positive neglect of duty was adduced, but it 
was argued that it was to be inferred from the fact of the Rum 
Store having been entered. The Magistrate dismissed the charge. 

Beete, J., gave judgment as follows : — 

I confirm the order of dismissal made by the Magistrate in this 
case, and order the appellant to pav the costs of the review ; because 
the evidence does not support the charge of neglect of duty, to 
establish which against a person in the position of a watchman, ^ 
some proof should be adduced, either of drunkenness, or absence/ 
from, or ^sleeping on his post, or some other direct evidence of like 
nature. 

A man's guilt is not to be inferred from the. occurrence of what 
might have happened consistently with his innocence. 
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GEORGE H. GORING r. W. F. MERCIER 

Uh October, 1868. 

(Ordinance 15 of 1858 — Section 5.) 

Exemption from paying Tax for Cavalry Troop Hone. 

This was an appeal from the decision of Mr. S. H. Goodman, S. J. P. 
The appellant was convicted for keeping a horse without a license. 
His aefenee was that he was a Trooper in the Volunteer Cavarly 
Corps of Militia, and that the horse was his troop horse. He there- 
fore claimed exemption, but the Magistrate did not allow it. 

Beete, J., gave judgment as follows : — 

In this case the order of conviction made by the Magistrate must 
be quashed. The wording of the Ordinance is too clear to admit 
of a doubt, and the tenor of the remarks furnished by Mr. 
Goodman along with the case, leads me to conclude that he himself 
was quite satisfied of the incorrectness of his decision. 



PETER ANDREW CLOUSTON v. JAMES THOMAS ERASER. 

nth October, 1858. 

(Ordinance 12 of 1846.) 

Assault not justified by provoking words — Severity of punishment. 

This was an appeal from the decision of Mr. Mc Nulty, S. J. P. 
The appellant was fined for assaulting respondent. His principal 
grounas of appeal were, that he had been provoked by the language 
of the respondent, and that the tine was excessively heavy. 

Beete, J., gave judgement as follows : — 

In this case, I have carefully read and considered the evidence, 
and see no reason to interfere with the decision of the Police Magis- 
trate. No words can justify an assault ; and if the complainant 
did make use of language, such as would provoke any person to a 
breach of the peace, and also malicious and calculated to do serious 
iigury to the appellant, as stated by him, the law was open to the 
appellant, who might have summoned him for using such language, 
ana on- proof of the offence, due punishment would have beea 
awarded. 
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The assault is clearly proved by all the witnesses examined, both 
in support of the charge and for the defence, although some saw 
more, others less of what occurred. 

As regards the punishment, the Magistrate in forwarding the 
papers, states that he tried the case under Ordinance 12 of 1846, by 
which the appellant was liable to a fine of Twenty-Four Dollars ; 
but that taking into consideration the provocation ^ven, he only 
imposed a fine of Ten Dollars, which looking at the violence of the 
assault, and the &ct of the appellant having been frequently con- 
victed of similar offences, he considered neither oppressive nor 
contrary to reason and justice. 

I fully concur in this opinion, and confirm the finding and sentence 
with condemnation of the appellant in the costs of Review. 



DUBLIN LIVERPOOL r. LODOVICK DALY AND 
LEWIS DALY. 

Ist November, 1858. 

(Ordinances 12 of 1846,* and 19 of 1856.) 

Assault. ^ 
Corruption of Magistrate. 

This was an appeal from a decision of Mr. A. F. Baird, S. J. P., 
who convicted the defendants of an assault on complainant. The 
ouarrel arose about the right to cut timber on a portion of Plantation 
InverTiess, of which complainant was part proprietor. The reasons 
of appeal sent in by the defendant Lodovick Daly, were as follows : — 

I appeal from the sentence of A F. Baird, Esq., S. J. P., in the 
matter of complaint made by Dublin Liverpool, of No. 8 Village — 
Because I am not satisfied that the case has been tried with im- 
partial justice, as it appeared to me that words had been put into 
the witnesses mouth to obtain a conviction upon an umbunded 
complaint. 

That had the evidence been taken down as it was given by the 
witnesses themselves, Dublin Liverpool would have been found to 
be the party committing the assault, inasmuch as he molested me 
and forcibly wrested from my hands a piece of firewood which I had 
cut on the front lands of No. 8 Village, belonging to myself and 
others. 

* Repealed by Ordinance 20 of 18ft2. 
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That there are other reasons which I will reserve, and which I will 
state to the Judge at the hearing of appeal — repeating my dissatis- 
faction as to the taking down of tne evidence, I beg you will 
forward this along with the other papers for His Honor tne Judge's 
consideration. 

Alexander, J., gave judgment as follows : — 

I confirm the conviction in this case with costs. 

Respondent holds land by transport — appellant unlawfully comes 
on that land and cuts wood — Respondent as he lawfully migjit, 
endeavours to prevent him, when according to the evidence, he is 
assaulted by appellant 

The grounds of appeal are, corruption and malice on the part of 
the Magistrate. I have examined appellant on this point and his 
reasons for that charge are simply absurd and founded on malice. 
There is no discrepancy between the evidence of the witnesses; 
appellant says the Magistrate did not take down the evidence 
correctly. How could he tell that. The statement of appellant 
corroborates the witnesses, save as to the shoving, and yet he says 
the Magistrate did not take it down correctly. I have examined 
the chart deposited in the Registrar's OflSce, and the transport 
passed by appellant and others to respondent, and it is clear that 
respondent, Dublin Liverpool, was owner in fee, of the locus in quo ; 
that Lodovick Daly, the appellant, was a wilful trespasser, and that 
appellant was justified in all he did, and that Daly acted illegally 
throughout. 

I think the Magistrate dealt leniently with him. 



JOHN GORDON i'. ADAM PARKINSON. 
ISth Xoveinher, 1858. 

(Ordinance 2 of 1853.) 
Employer and Servant 

The respondent was employed as a labourer at the Bel A ir (of 
w^hich Estate appellant was Manager) by one Laycock, who in the 
evidence is spoken of, first as a " task gang driver," and then as a 
" general superintendent." He was charged by complainant with 
neglect of duty, and the Magistrate (Mr. S. H. Goodman, S. J. R) 
dismissed the case, on the grounds that the defendant was not com- 
plainant's servant, but Laycock's. This was an appeal from that 
decision. 
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Beete, J., gave judgment as follows : — 

This ease having been forwarded in the first instance Avith very 
meagre evidence, and that, such as it was, rather bearing out the 
decision of Mr. Goodman, I ordered it to be sent back to the pre- 
sent Ma^strate for the purpose of giving the complainant an 
opportunity of proving a direct hiring by himself of the defendant, 
and also for the purpose of ascertainmg tke exact relative position 
of Laycock and the defendant as regards one another and the 
Estate ; and the case is now returned with some additional, but still 
unsatisfactory evidence. 

It does not appear that there w^as any hiring of the defendant 
by the complainant for the particular work, nor that the defendant 
is a labourer under a monthly contract with the complainant, within 
the provision of Sec. 7 of Ordinance 2 of 1853, but that defendant 
was engaged by Laycock on the day in question to load punts, and 
that he did not fulfil his engagement. 

There is no evidence of the nature of the contract between these 
parties ; wdiether Parkinson was to be paid by the task or by tho 
day; whether he Avas to load punts himself along with other 
labourers, or whether he himself was to employ others and be paid 
for the job. 

There is no evidence w^hether Parkinson was to look to the com- 

Slainant or Laycock for payment; and although the latter now 
enies having called himself a task-gang manager when before Mr. 
Goodman, I cannot believe that Mr. Goodman could have been Si> 
incorrect as to write the words " task-gang," no less than four times 
in less than a dozen lines of evidence, if they had not been used 
both by the Overseer and Laycock. 

As there is nothing in the further evidence now forwarded, to 
remove the impression created bv that formerly sent, that the agree- 
ment between Laycock and defendant was made independently of 
the complainant altogether, I can only confirm the Order of dis- 
missal and order the appellant to pay the costs of Review. 
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C. H BURROWES, POLICE CONSTABLE, v. HENRY 
CRAWFORD, MANAGER OF PORT MOURANT, 

1001 Nmieinher, 1858. 

fOrdinances 20 of 1856. 18 of 1858.) 

Petty Debt. 

Right to Levy on Wage*. 

I 

The Complainant in this case went to Port Mourant, with a 
distress warrant to levy upon the wages due to one Deserat. The 
•defendant ccfiisod to pay such wages to him, saying to him, " I will 
not alhyr yoii i o levy on the money," and, in spite of the com- 
plairir ^^ ? Vr-v)T'strances, paid Deserat his wages. Complainant 
sunj.tAJi e I «if 1 :: dant for resisting him in the execution of his duty, 
and the IvLi*^-^] f : ,te, Mr. C. G. H. Davis, convicted and punished the 
defend ant. On appeal — 

Alexajstdee. J., gave judgment as follows :-*- 

I affirm the conviction in this case, with costs. 

Defendant admits he prevented the policeman from levying on 
the wages he was paying to Deserat ; those wages being a liquidated 
and ascertained sum were debts in the legal sense of the word. 

At home, they are personally recovered in an action called 
indebitatus assumpsit ; but debt is a concurrent remedy for monies, 
the amount of which arising out of simple contract and is 

ascertained. 

Ey Ord. 18 of 1858, Sec. 16, it is enacted— 

" That in case a party proceeded against shall not be possessed of 
goods and chattels sufficient to satisfy the demand, the Creditor 
under the same Warrant to levy on, and attach any debt due and 
owing to such party, &c.'* 

This process was attempted in this case, and on his own admis- 
sion, prevented by him under an erroneous impression regarding 
the law. 
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ROSALINE Mc ANDREW v, EDWARD H. NOVEL. 

12th Nobember, 1858, 

Ordinance 12 of 1846 * 3 of 1858.t 
Assault — Inflicting (ictual bodily harm. 

In this case, the complainant swore that the defendant had so 
severely beaten and kicked her, that she had been ill ever since. 
A Medical Certificate tended to show that hemorrhage from tho 
uterus had been occasioned by the violence of the assault. The 
Magistrate, Mr. C. G. H. Davis, summarily convicted the defendant 
of a common assault. On appeal — 

Alexandeb, J., gave judgment as follows : — 

In this case both parties have applied for a Review. — 1st. The 
defendant thinks he should not have been punished at all ; and 
the complainant, because defendant has not been punished enough. 

I think the grounds stated by complainant, when pressed, must 
be allowed, although perhaps it would have been well to let the 
conviction stand, tkat the punishment might follow close upon the 
ofifence. By Ordinance 3, of 1858, assaults inflicting actual bodily 
harm, are classed as indictable misdemeanors, in the same category 
with indecent assaults, and assaults not felonious for want of the 
intent, but which occasion grievous bodily harm. 

If the Magistrate believed this woman in part, he must have 
believed all her testimony, for, if false in one particular, it would be 
unworthy of credit altogether. 

Complainant's charge, if true, involves a brutal, unprovoked, 
treacherous battery ; kicking her when she attempted to rise ; striking 
her heavily on the face ; knocking her down ; exposing her person ; 
beating her on the ground without a previous word of salutation 
or provocation. 

When I read the evidence, I expressed to the Registrar my inten- 
tion, under any circumstances, whether complainant applied for a 
Review, as well as defendant or not, to direct him to write to the 
Magistrate and call his attention to Sec. 29 of Ord. 12 of 184j6. 
and to Ord. 3 of 1858, Sec. 3, 4 and 8. 

Doctor Cameron says, he believes the blood was uterine blood, 
shed by means of external violence, although it might be from 
natural causes. 

* Repealed by Ordinance 26 of 1862. 
t Repealed by Ordinance 20 of 1862. 
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Further examination of the Doctor and of the complainant mi^ht 
clear that point. She has been takino;* medicine ever since that day, 
and has had fever from the effects of the beating. I therefore think 
there is evidence of an indictable misdemeanour, under Sec. 8 of 
Ord. 3 of 1858, and I therefore order the proceedings and con- 
viction to be quashed. The depositions to be sent back to the 
Magistrate, to be forwarded to the next Inferior Criminal Court. 
The defendant to give bail to appear at that Court, and the com- 
plainant and her witnesses to be bound over to prosecute. 



JOHN FYFE /;. ROBERT BRUCE. 

29th Xovehiber, 1858. 
(Ordinance 20 of 1856.) 

liesistiiig Rural Constable, 

The appellant was charged and convicted for having resisted the 
respondent in the execution of his duty, as a Rural Constable, and 
also for breach of the peace. The Revi Mr. Straker, on behalf of 
appellant, applied for a Review of the Magistrate^ proceedings, on 
the gi'ounds that he had not examined the witnesses for the defence ; 
whereupon Alexander, J., ordered further evidence to be taken. 
This having been done, the Magistrate (Mr. A. F. Baird) returned 
the subsequent proceedings to the Court of Review. 

Alexander, J., gave judgment as follows : — 

In Case No. 495 — 

Appellant was convicted of haying resisted, and • assaulted res- 
j)ondent, whilst in the execution of his duty, and sentenced to pay 
a penalty of $24, or in default, to be imprisoned for one calendar 
month, Avith hard labour. 

In No. 49G— 

Appellant was convicted of a breach of the peace, and sentenced 
to be imprisoned 80 days, with hard labour; it being a second 
offence for breach of the j^exice. 

Having referred the case back to tlie Magistrate, to take the 
evidence of defendant's witnesses, and of Clara Cameron and Louisa 
Thompson, referred to in the depositions — whose evidence I thought 
material— the case is now fully before me. 

I have read the evidence, the grounds of the application for 
Review, letters from the Revd. Mr. Straker to myself, and letters 
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tiddressed officially by the convicting Magistrate to the Registrar of 
the Court, and it is my belief that the humane and benevolent 
feelings of the Revd. Gentleman, have been enlisted on behalf of 
appel&nt, by means of misrepresentations made to him, and by 
gross exaggeration, whilst the convicting Magistrate has been put 
to much labour and inconvenience, which he might have well been 



Whether or not the Constable used more constraint than was 
necessary, or treated appellant with unnecessary severitv or not, 
are questions not now before me to decide ; if guilty, the law is 
open to their accuser. Neither have I to decide upon the Magis- 
trate's opinion, as to the credibility of the witnesses. He saw their 
manner of giving their evidence ; their deportment, aye, and their 
countenances too. It was his duty and his right, . to weigh the 
evidence, and to decide upon it. All that the Ordinance requires 
and empowers me to do is, to review the record of his proceedings, 
according to Sec. 5 of Ordinance 19 of 1856, and to try if there 
be any irregularity or illegality in them. I must say, however, 
that I coincide in opinion with the Magistrate, regarding the weight 
of the evidence in this case. 

The question in this case is, did Robert Bruce act illegally in 
arresting John Fyfe, and was there any illegality on the part of 
the Magistrate, in sanctioning by a conviction, a false arrest ? 

Before I proceed to decide those points, I would remarlc, that the 
blows sworn to by a^)pellant's witnesses, could not have been 
heavily dealt. The evidence of Sergeant Elliot, in charge of Fort 
Wellington Police Station, satisfies me that after careful examina- 
tion of appellant's person, not the slightest mark of injury could 
be seen; that he complained of no injuries or blows, but continued 
to vociferate, and sing songs till 11 o'Clock. Then as to his having 
been dragged naked through a thoroughfare crowded with women 
and children, so indignantly set forth in florid language, I have only 
to observe, that I do not believe that the Constables tore the clothes 
off his back. I believe that the osnaburg trousers fell oft' for want 
of buttons, and that his shirt was torn by his own resistance and 
violence ; that the Constables were bound to secure their prisoner, 
whether naked or not ; that the children had no business there, and 
that the modest women might have turned away their heads. 

And now, as regards the arrest. It was (in my opinion) lawfully 
made, and being of that opinion, for the foregoing and following 
reasons, I confirm the conviction with costs. 

A complaint was made to respondent, asking his protection as a 
Constable, by a woman wliose house he had entered, and beaten her 
with a stick. Another Constable went to hor house and brought 
appellant out from her house on the public road. He did not 



Digitized 



by Google 



30 FTFB V. BRUCE. 

arrest him on that charge, as it was not in writing. Bespondent 
Bruce then came np ; he had seen the injured arm of the woman, 
but as he had not witnessed the assault, he advised appellant to go 
home, or he would get into trouble ; thereupon appellant threatened 
thrice, the lives of respondent and the two otner Constables ; he 
was excited and drunk. Now, the law is, that if a Constable hears 
a man threaten the life of another ; or if a man threatens the li£» 
of the Constable himself, it is his duty to arrest him. 

Again, it was the duty of the Constable to advise appellant to gp 
home ; he was drunk and violent. Might he not have renewed his 
assault on Julia Thompson ? He was uproarious, and surroimded 
by about 200 persons. 

Again, if he was drunk and violent, respondent was bound by 
the printed* instructions issued from the Government Secretary's 
OflSce, (and signed "By Command, William Walker, Gov. Sec") to 
arrest appellant. The instructions are in these words — 

" Where a drunken man or person in a violent passion, threatens 
'* the life of another, the Constable should arrest him.'* 

I have already remarked that the authorities extend that right to 
the Constable, when himself is so threatened 

Now, that appellant was drunk, is in my opinion proved. All the 
witnesses for tne prosecution swear he was drunk, and they are 
corroborated by Serjeant Elliott, who convinces me that he was 
both drunk and violent. Not one of the witnesses produced by 
him swear as to sobriety or otherwise, but one, who said he was a 
little tipsy, for he fell when he ran, and another witness, his 
^'Auntie' or his Mother, advised him to go home, as "his bead 
was wrong." 

I have been informed that the Constables were implicated in the 
recent Portuguese Riots ; I can only say, had I known the fact, I 
would not have signed their precepts, except on certificates of 
repentant good conduct ; but 1 think the evidence justifies their 
conduct in this transaction 

The Schoolmaster, John Gyles, has been very active on the part 
of John Fyfe. He has written three long statements for him, and 
he has given cAddence of blows, that Sergeant Elliott has satisfied 
me, inflicted no injury. But his evidience is totally useless in this 
case, for he was not present at the original arrest. If mv advice to 
Mr. Gyles would be of any avail, I would suggest to tim that it 
would be happier for himself, and better for his pupils, should his 
voice never again be heard in the streets of a village of bad repute, 
interferinjTf with the Constabulary, on behalf of such a character as 
John Fyfe — ^a man whom the records of the Magistrate's OflSce, 
proves to be a frequent and cruel offender— one of the worst char- 
acters amongst many bad ones — a man who within the first six 
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months of this year, has been thrice convicted; namely, on tho 
12th January, for abusive and obscene language; 9th Pebruary, 
assault and battery on his wife, whom he beat until she faintedf ; 
22nd June, assault and battery of Polly Garland, an old woman, 
his wife's Grandmother, whom he knocked down and kicked in a 
most savage manner, and then rolled her into the mud of the trench. 
I make these remarks in consequence of allusion to the witness 
Gyles, made in an official letter addressed by the Magistrate to the 
Rl^trar, which will be filed with the other papers, and because I 
feel it to be my duty to throw out any hint that might hereafter 
cause the Law and its Ministers to be more respect^ in a place, 
speaking of which in his evidence, the Parish Schoolmaster says, a 
raw is not a thing of uncommon occurrence. 



* 



PETER Mcpherson, rural constable v. joshua 

THOMPSON AND ROBERT McPHERSON. 

111k December, 1858. 

(Ordmance 20 of 1856.) 

Convicting of one offence^ when defendant is tried for another. 

This was an appeal from the decision of Mr. A. F. Baird, S. J. P., 
who tried the d!efendant on a charge of resisting the complainant, 
a Rural Constable, while in the execution of his duty. The de- 
fendant, Thompson, was discharged, but the Magistrate found the 
defendant, Mc rherson, guilty oi an ordinary breach of the peace, 
and sentenced him to pay a fine of Ten Dollars. 

Alexander, J., gave judgment as follows : — 

Robert McPherson is charged with having resisted the com* 
plainant, while in the execution of his duty, as a Rural Constable, 
and having assisted John Fyfe, a prisoner, to escape from his 
custody. 

The only evidence to support this charge is, that when the prisoner, 
John Fvfe, was in custody, appellant said, " If the prisoner gets 
"away from you, nobody has any right to arrest him again." 

The Magistrate then convicted him of a breach of the peace. 
Defendant came to meet a charge of resistance. I do not think 
the words sworn to, as having been used by him, suflSced to 
sustain the charge he came prepared to meet, or the conviction. 
The words were not threatening, abusive, or indecent words, and 
did not amount to a breach of the peace. Had he been tried for 
indti/ng, and convicted thereof, the case might have amounted to 
that offence ; but a man must be tried in the case he comes prepared 



Digitized 



by Google 



32 JEFFKEY V. WINTER. 

to liK^t, and the conviction must be founded on the complaint. 
I therefore quash the conviction with costs.* 



WILLIAM JOHN JEFFREY, INSPECTOR OF ROADS 

Versus 
ALEXANDER WINTER, REPRESENTATIVE OF PLANTA- 
TION KORTBERAAD, 

20th December, 1858. 

(Ordinance 30 of 1856.) 

Liability of Proprietors to keep up Road, 

This was an appeal from the decision of Mr. Mc Swiney, S. J. E^ 
who had fined the defendant for neglecting to keep his allotment of 
road at Kortberaad, in good order and repair. 

Tlie Registrar laid over the papers, transmitted to him, viz., 
notice, charge and sentence. 

ilr. Winter a])peared, and handed in statement in writing, of 
the grounds for seeking Review. 

The Judge reserved this matter for the consideration of the other 
Judges, and directed the Registrar to transmit the papers, and re- 
quested their Honors opinion on the consideration of the 8th and 
32nd Sec. of Ordinance No. 30 of 1856, as to the words " Plantation 
" or Estate," and the liability (under the circumstances, stated by 
ilr. Winter) of the Proprietor of the unsold portion (the bulk) of 
the Plantation, to keep up the road. 

The following opinion was signed by Arrindell, C. J., and 
Beete, J. — 

Having read the whole of the papers in this matter, we are 
of opinion, that the agreement of Mr. Winter, with the pur- 
chasers of lots in front of this Estate, cannot affect the liability of 
the whole Estate, includijig the lots, to keep up the road. 

Mr. Winter, may, under his agreement, compel the Proprietors 
of the lots to reimburse him their portions of the amount claimed 
by the Inspector of Roads, but the InJ^pector cannot be bound in 
any way by the agreement, between Mr. Winter and the proprietors 
of the lots. 

Alexander, J., gave judgment as follows : — 

The opinion above, given by their Honors, the Chief Justice and 
Mr. Justice Beete, coincides with my own views of*" this case. 
I confirm the conviction with costs. 

* Note by Eds. — In re Thompson, SO, L J. M C, 19, and Martin t. Pridgeon, ar« 
intcreBtiDg casoB on this subject. 
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CHARLES BAKER, SUB-COMMISSARY OF TAXATION 

VersiLS 
AMELIA TAPPIN. 

eth Febrtmry,' 1H59, 

(Ordinances 10 of 1851, and 19 of 18^6.) 

Proof of possession of Bum Shop — Setting ^ide Order of Acquittal. 

This was an appeal from a decision of Mr. Mc Nulty, S. J. P. 
The facts appear in the judgment. 

Arrindell, C. J., gave judgment as follows : — 

I set aside the sentence of the Magistrate, for the following 
reasons — 

I have taken time to consider this case, and after every attention 
in my power bestowed upon it, I cannot agree with the Magistrate 
by wnom the sentence brought in Review has been given. 

The charge against the Defendant is for selling rum contrary to 
the Ordinance 10 of 1851, to which the defendant pleaded "Not 
"Guilty." 

The prosecutor Charles Baker says, " I know the accused ; she 
''keeps a shop in Georgetown; she has not taken out a retail 
" Liquor Licence." 

Charles Lawson says, " I know accused, I was in her shop on the 
"night before last; I called for two glasses of rum, they were 
" sclrved ; one was capsized ; I paid for one to a young woman, but 
" I cannot swear to her." 

John De Souza says, " I know the last witness ; on the 23rd 
" instant in Water-street, I accompanied him to accused's house, 
" he called for two glasses of grog ; a woman brought them ; he 
" paid for one, he paid a woman, but I can't identify her ; / don!t 
" Know th£ owTier of the shop, but I know her name is Tappin." 

Charles Lawson, re-examined says, " I don't know who owns the 
"shop." 

Upon this evidence the defendant is acquitted, on the grounds — 

1st. That the defendant was not identified. 

2nd. Because the Magistrate entertained a doubt of the owner- 
ship of the house being sufficiently proved. I cannot agree with 
the Magistrate on either ground. I am aware that where the case 
rests upon the belief of a witness' credibility, the finding of any 
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Judge and consequently of a Ma^strate, of a matter of fact, cannot 
be afterwards questioned ; but m this case there is no discredit or 
disbelief of any witness^ but merely that suflScient evidence has 
not been adduced. 

I am of opinion that it wxts not necessary to prove that the 
defendant herself sold the rum. Three witnesses swear that it was 
her shop or house in which the rum was sold, and this is sufficient, 
no one would sell rum in a shop or house of another person without 
the sanction or authority of that person. 

It was not necessary to prove the oivnership of the house. The 
house or shop in which the rum was sold is described by two 
witnesses unoer oath, as the shop or house of the defendant. It is 

Site clear that she was in the possession and occupancy of that 
op, and evidence of title is out of the question, as being 
unnecessary and uncalled for. I set aside (to use the words of the 
Ordinance) the sentence, but I can do no more. The Ordinance does 
not authorise me to give such a sentence, as in my opinion the 
ijagistrate ought to have given ; nor have I authority to order him 
to do any act, matter, or thing in this matter. 



JOSEPH BARROW BELGRAVE v, CHARLES SEELEY. 

^Qth February, 1859. 

(Ordinance 20 of 1856.) 

Magistrate's finding of facts is conclusive. 

This was an appeal from an order of acquittal made by Mr. 
Mc NuLTY, S. J. P., on a charge of abusive language, preferred by 
complainant. One of the complainant's witnesses swore to the 
language having been used, but another (a Policeman) told a 
difierent story. 

Arrindell, C. J., gave judgment as follows : — 

I confirm the sentence of the Magistrate, and condemn the 
appellant in the costs of Review ; because, I see no reason to set 
aside or alter the decision of the Magistrate in this matter. It 
appears that he has believed a Policeman, a disinterested witness, 
rather than the complainant, and which he had a right to do. The 
finding of a matter of fact by any Judge or Magistrate, where there 
is not a jurv, is conclusive. See Jurist, 19th Jiuy, 1856, No. 80, ng.. 
No. or Vol. 2; page 1019. I therefore confirm the Magistrate's 
sentence and condemn the appellant in the costs of appeal. 
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JOHN KABRIO V. EDMUND HAWKER 

lUh March, 1859. 

(Ordinance 9 of 1846.) 

Animus Furandi. 

This was an appeal from a decision of Mr. C. A. Fleming, S. J. P. 
Hie fiwjts appear in the judgment. 

Arrindell, C. J., gave judgment as follows : — 

I reverse the sentence of the Magistrate in this case, for the 
following reasons — 

The prisoner is accused of stealing, taking and carrying? away, a 
quantity of ^ntain suckers, of the value of two dollars, the 
property of Geoi^ge Rainy and others ; and the oifence charged is 
within the provision of Ordinance No. 9 of 1846, Sec. 44. In fact 
the charge is one of felony, though not so expressly stated. I must 
view it as substantially a charge of felony. 

To constitute a felony, the taking and carrying away must be 
felonious, that is, done animo farandi, or, as the Civil Law 
expresses it, lucri causd. This indeed, is very definite^ but larceny 
may correctly be defined thus : the wrongful or fraudulent takmg 
and carrying^ away the personal goods of another from any place 
Avith a felomous intent to convert them to the taker's own use, and 
make them his property, without the consent of the owner, the 
word " felonious/' being explained to mean„ that there is no colour 
of right to excuse the act, and the intent being to deprive the owner, 
not temporarily, but permanently, of his property. 

The prisoner pleads ignorance of the difference between SagepoTid 
and Peter's Hall, and says, " I was sent by the driver; Ben CufFy„ to 
" dig suck^s ; he told me to go to the watchman of Peter's Hall to 
" shew me where to dig the suckers, on the Sagepond dam. The 
" watchman came out and pointed out the dam, and said it was 
" there the suckers were always dug." 

This statement of the prisoner, is supported by Arthur Stubb, 
who says, " I am Overseer on Plantation Peter's Hall ; the accused 
" was sent by my order through Ben Cuff y, to tell him to di^ suckers. 
" Ben CuflFy sent him to Sagejpond ;■* and by Ben Cuffy, who states, 
" that he sent the accused to Sagepcmd" Mei^e as this evidence 
is, it is sufficient to shew that the prisoner, in digging the suckers, 
was under a belief that he was digging them for his employer; that 
he had no animus furand% and that he was not diggmg them 
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lucri caiisd, for the purpose of converting them to his own use. 
He ought to have been acquitted. 

I therefore reverse the sentence of Mr. C. A. Fleming, Stipendiary 
Justice of the Peace, whereby he found the accused guilty, and 
sentenced him to be imprisoned in the Jail of Georgetown, for 
thirty days, and during that time to be kept to hard labour ; and 
order the prisoner to be released from imprisonment, unless detained 
for some other cause. 



LEWIS GEANT TUCKER, INSPECTOR OF ROADS AND 

BRIDGES V. HARRY ROSE. 

2Sth March 1859. 

(Ordinance 30 of 1856.) 

Liability of Proprietor to open up Drainage, 

This was an appeal from a decision of Mr. C. G. H. Davis, S. J. P. 
The complainant served a notice on the defendant requiring him 
as representative of Plantation Treurniety to open up the drainage 
of that estate to the sea. Such notice appears to have been foimded 
on Section 32 of Ordinance 30 of 1856. The Magistrate in deciding 
the case, said, * " I consider that the not keeping clear the drainage 
" to the sea must be an obstruction to good drainaffe, and tho fact 
" of the Inspector requiring it by notice is a proof of its necessity 
"in his opinion. I therefore find the defendant guilty of the 
" offence." 

Alexander, J., gave judgment as follows : — 

I reverse the decision of the Magistrate in this case. The Road 
Or linance does not require persons to open the drainage to the sea, 
they must keep the water off the roads, but may effect that by 
any manner of drainage they please. 

In a similar case of Tucker v. Mc Watt, heard the same day, 
Alexandw, J., gave judgment as follows : — 

I reverse the conviction in this case, because, there is nothing 
in the Road Ordinance requiring persons to open drains to the sea. 
They must keep the road in repair, free from water; but they may 
drain as they please, so as they keep the water off the road. I am 
well informed that opening drains to the sea would be attended with 
expenses equal to the fiul value of the respective properties, how- 
ever, that is not my concern, and on a complaint and conviction by 
Magistrates on a charge of not keeping the road in the state required 
by Ordinance, I shall sustain the conviction. I abstain from any 
remark as to the conflict of evidence about the state of the road 
in December, the weight of evidence appears to be in favour of 
defendant 
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COLIN SIMPSON V, LAMBERT DENIENWERKERK. SUB^ 
COMPTROLLER OF RUM DUTIES, IN BERBICE. 

28^ March, 1859. 

(Ordinance 14 of 1855.) 

Permits for Removing Hum, 

This was an appeal from the adjudication of Mr. W. J. Sandiford, 
J. P., and Mr. C. G. H. Davis, S. J. P., on the claim of the 
complainant, to two puncheons of rum, and a punt which had been 
seized by the defendant, in his official capacity. The whole question 
at issue was one of the construction of the Ordinance. The 
adjudication of the Bench of Justices was as follows : — 

The Court after a careful consideration of the Ordinance 14, 
anno 1855, and the Sections 84 and 85 more particularly, are 
clearly of opinion, that two permits were requirea by the law, one 
to bear the rum to town, and another to carry it to its ultimate 
destination; and from the evidence adduced by the claimant, 
Colin Simpson, Esq., in support of his claim, for the restitution of the 
two puncheons of rum seized, also the punt, by the late Comptroller *- 
of Rum Duties, is of opinion that the claim of the said Colin 
Simpson, Esq., in his capacitv of Attorney or Representative of one 
of the owners, be dismissed with costs of suit ; and condemn the 
said rum and the said punt to be forfeited. 

Alexander, J., gave judgment as follows : — 

I confirm the decision in this case, because, the rum was removed 
from the conveyance in which it was brought to New Amsterdam, 
before the second permit, required by Sec. 35, Ordinance 14, 
anno 1855, had been granted. 

That Section enacts as follows : — 

" No rum removed from the premises of any Licenced Distiller, 
" Rectifier, &c., . &c., shall on its arrival in Georgetown or New 
" Amsterdam, be removed from the vessel or cart or other conveyance 
'* in which the same may have been brought, until a permit, as 
" near as is material to the form G., hereunto annexed, for such 
" removal shall have been granted." 

Section 87 enacts, that " any Rum removed contrary to the 
" provisions of this Ordinance, and every cart, waggon, boat, vessel, 
" or other conveyance, and every animal employed in such removal, 
" shall be forfeited ; and every person concerned in the removal 
'' thereof, shall be guilty of an ofience, and shall be liable on coxk- 
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" viction, to a fine of Five Dollars for every gallon or less quantity 
" of Rum so removed." 

Form G, I observe, is entitled thus — " Permit for shipment of 
" Rum/' Whilst Form F required by Sec. 34?, is entitled, " Permit 
" for removal of Rum." Section 35 requires it to be as near as 
is material to letter G, 

According to the decisions of the Judges, forms in a Schedule- 
cannot overrule the enactments of the statutes to which they are- 
annexed — See Dwarris on Statutes, Lord Denman. " Forms are to 
" be merely considered as guides." 

Chief Justice Tindal— " Forms have no overruling authority 
" against the positive enactments of the statutes." 

Had the Sub-Comptroller signed the second permit forwarded to 
him by the Clerk (T^gg) the omission complained of would have 
been cured. He had recourse to the rigorous application of the 
Ordinance and I must give its enactments the only construction 
which in my opinion they admit o£ 

The act of a Clerk in opposition to the instructions of his prin- 
cipal cannot affect the clear and explicit enactments of an Ordinance, 
and therefore I regard the evidence in this case, as well as the 
Comptroller's Certificate * as to the practice in Georgetown, to be 
solely for the consideration of His Excellency the Governor under 
Section Gl, of Ordinance No. 14, anno 1855. 



JOSEPH WHYTE ^^ JOHN BRUMELL, COMMISSARY OF 

TAXATION. 

^Oth April, 1859. 

(Oi-dinance 13 of 1851.) 

Weights and Measures^ 

This was an ai>peal from the decision of Mr. McNulty, S. J. P.„ 

who fined the appellant Twenty-four Dollars, for having in his 

possession on the 10th March, a certain weighing machine, found 

to be incorrect, and otherwise unjust. . 

* Certificate — I hereby Certify tbat the practice in this Port, in respect to thie landing 
of Rum intended to be bonded in the Colonial Bonded Warehouse, is — the Rum is brought 
to the Warehouse Stelling and there landed without any farther Permit than the Permit 
marked F, issued for the removal from the Registered Stqre on the Plantation where the 
Rum was made, and which Permit is then lodged in the Warehouse. 

Rum intended for shipment must bo reported, and a Permit in form, marked G, 
obtained prior to the removal from the vessel in which it has been bi ought to town. 

CHRISTOPHER BAGOT, 

Comptroller of Rum Duties 
, Demerara, 24th March, 1869. 
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Akrindell, C. J., gave judgment as follows :— 

In this case, referring to Ordinance No. 13, anno 1851, Section 
11, the $hop, store, warehouse, stall, yard, or place mentioned, must 
he a shop, store, warehouse, stall, or place wherein goods shall be 
exposed or kept for sale. 

The evidence does not shew that any ffoods were kept or exposed 
for sale on the premises, as they are cjuled, in which the weighing 
machine was seized ; and without entering into any of the other 
objections raised, I consider this sufficient and fatal, and therefore 
quash the conviction of the Magistrate, of the 14th March, 1859. 



JOHN W. BR.VTHWAITE v. J. W. DUitMETT. 

21st May, 1859. 

(Ordinances 31 of 1846, 19 of 1856, and 18 of 1858.) 

Landlord and TenanU 

Jurisdiction of two Justices in Ejectment Cases, 

On the 9th May, 1859, the complainant,, in person, applied to 
Mr. John Brumell, S. J. P., for a warrant of ejectment against 
defendant, but produced no evidence of proper notice having been 
served on him. The defendant appeared the same day and urged 
that the ordinary relations of landlord and tenant did not exist 
between him and complainant. The matter was adjourned to the 
next day for defendant to call witnesses. On the 10th May, 
defendant's witnesses were not in attendance, and complainant 
wanted to have his witnesses examined, but the Magistrate refused 
to hear them, and dismissed the application. 

Arrindell, C. J., gave judgment as follows : — 

I quash these proceedings for the reasons following — that is to say. 
Ordinance No. 31 of 1846, declares " that so soon as the term or 
" interest of a tenant shall have ended in any of the modes or man- 
" ners therein stated, it shall be lawful for the landholder of the 
** premises to cause the person refusing to deliver up possession, to 
" be served with a notice, the form of which is at the end of the 
" Ordinance— Schedule K." 

Such notice bein^ laid before one Justice of the Peace, he ought 
to associate with himself, one other Justice ; before these two, the 
complaint in the form L, at the end of the Ordinance, ought to 
be brought. 

The two Justices are then to proceed in the matter, and hear and 
determine the right of the complainant to obtain possession of the 
premises. 
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Ordinance No. 11 of 1858, Section 1, does not apply to the present 
case, because, the present case is not one of criminal prevention for 
the payment or forfeiture of money, recoverable at the instance of 
a pnvate party, nor is it an action of debt or contract wnere the 
capital sum sought to be recovered, whether on balance of account 
or otherwise, does not exceed the sum of Twenty-four Dollars, and 
therefore it is not within the provision of Ordinance No. 18 of 1858, 
Section 2. 

The jurisdiction in the present case is given by Ordinance 31 of 
1846, to two Justices, and one only has no jurisdiction in such a 
case. As therefore the Magistrate had no jurisdiction in the case, 
except to associate with himself another justice, and to issue sum- 
mons, and with the other to hear and determine the case, he 
had no right to dismiss the complaint. 



JOHN THOMAS GREENSLADE, SUB-COMMISSARY OF 
TAXATION V, JOAQUIN FIGARO. 

30^A May, 1859. 

(Ordinance 11 of 1851, 15 of 1858.) 

Selling or exposing for Sale. 

Meversal of Acquittal^ and Order on Magistrate to Convict <ind Sentence. 

This was an appeal from the decision of Mr. A. F. Baird, S. J. P. 
The defendant was charged with selling drugs without a license, 
and the Magistrate acquitted the defendant, on the ground that 
the Ordinance only spoke of exposing for sale. Both the Ordinances 
above mentioned, have been repealed. 

Alexander, J, gave judgment as follows : — 

I reverse, the judgment of the Magistrate in this case, with costs; 
and by virtue of the authority given me, by Ordinance No. 19, 
anno 1856, Sec. 30, order that the defendant shall be summoned 
before the Magistrate, who shall inflict on him a penalty ; exercising 
whatever discretion the law allows him, as to the amount. 

My reasons are — 

Istly. Proof that defendant had not a licence to sell drugs, required 
by Ordinance 15 of 1858. 

2ndly. That there is proof uncontradicted by evidence, that salts 
were sold by defendant's shop boy, taken from a box behind the 
counter. 

3rdlv. That the shop boy was not produced to deny the sale 
on oatn. 
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4thly. That persons who sell articles requiring a licence, do not 
openly expose tnem, but sell them stealthily to customers, in whom 
tney think they can confide. 

5thly. Because, although the word sell would have sufficed in 
the Ordinance, yet, I cannot see how a man can sell an article 
without exposing it to his customers. 



PETER JOHN ROHLEHR v. BHEEKUN. 

SOthMay, 1859. 

(Ordinances 19 and 20 of 1856.) 

Fraudulent Possession. 

This was an appeal from the decision of Mr. C. G. H. Davis, S. J. P. 
The defendant, an immigrant at Albion, was convicted by him, with 
having in his possession certain felt, used for covering boilers ; the 
same being reasonably suspected to have been stolen, and with 
failing satisfactorily to account how he came by the same. 

Defendant's sole reason for appeal was, that he was not satisfied. 

Alexander, J., gave judgment as follows : — 

I confiim this conviction, with costs. The decision is not affected 
by any of the grounds mentioned in Sec. 5, of Ord. 19 of 1856. 
Ine account given must satisfy the Stipendiary Justice. He was 
not satisfied by the defendant s account of the felt, suspected to 
have been stolen, and found in defendant's house. There is nothing 
in Sec. 5, of Ord. 19 of 1856, to warrant me in (juashing the 
conviction. Even, in a doubtful case, I would not inferf'ere with 
the Magistrate's discretion, when there is no illegality or irregularity. 



T R GORDON, SUB-COMMISSARY OF TAXATION, 

Versus 
JOHN GOVIA AND OTHERS. 

llth June, 1859. 

(Ordinances 8 of 1858, and 19 of 1856.) 

Keeping Rum below proof— Joining different eases together for purposes of 

Review, 

This was an appeal from four decisions of Mr. D. Broadhead, 
S. J. P., who ordered Rum found in the respondents' shops, to be 
forfeited as being under 10 per cent, below proof, but imposed no 
VOL. I. D 2 
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penalty, considering that none was inflicted by Ordinance 8 of 1858, 
Sections 1, 4, 5, 8 and 9. 

Arrindell, C. J., gave judgment as follows : — 

In this case the plaintiff seeks to have four cases of Review joined 
together, and to obtain the opinion of the Court upon the four cases. 

This proceeding is altogether irregular, and 1 therefore dismiss 
this Review, with condemnation of the Plaintiff in Review, in all 
costs. 

I think it right, however, to state that the Magistrate's construc- 
tion of the Ordinance is correct, and that there is no ground 
whatever for Review for his decision. 



DONALD YOUNG, INSPECTOR OF ROADS AND BRIDGES, 

Ver^sus 
ROBERT MILLER 

9th July, 1859. 

(Ordinance 30 of 1856.) 

Assault — Road Notice. 

In this case, the appellant was convicted by Mr. Stipendiary 
Justice Carbery, of an assault on respondent. It appears that 
respondent (Manager of Plantation Columbia) ordered off the 
public road, two men, who were working there by appellant's orders; 
that appellant then came up and shoved the horse which respondent 
was riding, nearly into the trench. The appellant, to show that he 
was legally occupied on the public road there, put in a Road Notice, 

S'ving respondent ten days in which to make up the road. The 
agistrate held that on the day on which the assault occurred, only 
nine working days had elapsed, there having been two Sundays 
since the date of service of the notice. 

Arrindell, C J., gave judgment as follows : — 

I quash the conviction of Mr. Edward Carbery, S. J. P., in this matter, 
dated the Sixth of June, 1859, and condemn the appellant or 
defendant in Review, in all costs, for the following reasons : — 

In this case, I think there is an error. 

Firstly — The complaint is for an assault. 

Secondly — ^The mode of reckoning the number of days of the 
notice, is erroneous. A notice cannot be served or made returnable 
upon a dies non; but there is no rule or principle of law that 
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supports such a doctrine, as, that in a notice of ten, or any greater 
number of days, Sundays are to be excluded. 

Thirdly — ^The Sabbath Act is not relevant; and my declaring 
that it is not so in this case, will not produce any of the imaginary 
evil set forth in the Magistrate's explanatory letter. 

Fourthly — I cannot see that the want of notice, or evidence of 
a notice, m such a case as this was requisite, as it appeared in 
evidence that the defendant was in the execution of his duty. 

Fifthly — ^The complainant had no ri^ht to molest, or obstruct the 
defendant and the workmen under his charge, in the performance 
of a duty prvmd fdde legal. 

Sixthly — ^The complainant having done so, the defendant had 
a right to remove the obstruction produced by the complainant 

Seventhly — In removing the obstruction, the defendant was not 
guilty of any excessive violence, and used that force only which 
was sufficient, and no more. 

I therefore quash the conviction, with condemnation of the 
appellant or defendant in Review, in all costs. 



CHRISTIAN BEN v. LINDO LODEWYCK AND MANOEL 

LIGHT. 

227icf August, 1859. 

(Ordinance 20 of 185G.) 

Fratuiulent Possession — Strict identification not necessary. 

In this case the complainant shipped a barrel of pork and a 
package of tobacco, on board a vessel of which the defendant Light, 
was captain, and the defendant Lodewvck, a sailor. On the arrival 
of these articles at Fyrish, a considerable quantity of the contents 
was found missing, and on search, similar pork and tobacco was 
found in the possession of the defendants. The Magistrate, Mr. 
C. G. H. Davis, convicted the defendants, saying — 

Complainant lost a certain portion of pork and tobacco, which he 
says were on freight by the " Three Friends" of which defendant 
Light, is captain. The pork produced, was found in the possession 
of defendant Lodewvck, and the tobacco in that of defendant Light ; 
they are not charged with stealing, but there has been no evidence 
offered to prove how they came into possession of this property, 
and consequently, I am not satisfied as to how they came by it, as 
required by Sec. 2, Clause 6 of Ord. No. 20 of 1856. I therefore 
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find them guilty of having in their possession, property which may 
reasonably be suspected of being stolen or unlawfully obtained, and 
not accounting to the Magistrate, how they came by the same. 

Alexander, J., gave judgment as follows : — 

I confirm the conviction of Lindo Lodewyck and Manoel Light, 
with costs — Clause 6 of Section 2 of Ordinance 20 anno 1856, was 
enacted to meet such cases as theirs — Light had complainant's 
goods on freight, and Lodewyck was Light's servant ; complainant 
missed some pork and tobacco ; similar jjork was found in a box 
within a box in Lodewyck's house, and similar tobacco was found 
under Light's bed ; they did not, as required by law, -" satisfy the 
Magistrate liow they came by same ;" they might have readily done 
so ; they did not even attempt explanation by proof; honest men 
under strong suspicion would have been anxious to clear their 
characters. The goods were not capable of strict proof of identity ; 
if found very recently after being missed, and being incapable of 
strict proof of identity, defendants under the circumstances might 
have been convicted by a jury of larceny, unless defendants proved 
the contrary. — 2nd Russ, on Crimes 125. 



ROBERT SAMUEL v. MOURANT BOB. 

12th September, 1859. 

(Ordinances 28 of 1847, 30 of 1856— Section 42.) 

Cattle crossing public road of Estate to which they belong^ are not Strays. 

This was an appeal from a decision of Mr. C. G. H. Davis, S. J. P. 
Complainant had Cattle pastured on Plantation /mZtts^ry, East Coast 
of Berbice ; and defendant, who was authorized in writing by the 
Sub-Inspector of Roads, seized three head of those cattle, while 
they were crossing the public road of that Estate, and impounded 
them. Complainant thereupon charged him with illegally impound- 
ing. (Under Ordinance 28 of 1847, Sec. 4, since repealed by 7 
of 1866.) The Magistrate held that the cattle were strays, and 
dismissed the case. The complainant appealed on the following 
grounds, inter alia. 

That he did not consider cattle crossing his public road " strays," 
within the meaning of the Ordinance, where there is pasture on 
either side ; as they cannot be " strays " unless they leave the 
boundaries of his property. 

Alexander, J., gave judgment as follows : — 

I reverse the dismissal of complainant's case by the Magistrate^ 
and by virtue of the authority conferred upon me, by Section 30, 
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of Ordinance 19 of 1856, I order the Magistrate to summon the 
defendant, Mourant Bob, before him, and under Section 4, of Ord. 
28 of 1847, to sentence said defendant to repay to the complainant, 
Robert Samuel, the full exnenses of poundage, and also of returning 
the cattle impounded, ana also, under Section 24, of Ordinance 19 
of 1856, such costs as to the Magistrate may seem just and 
reasonable in that behalf. 

There was no evidence that the cattle impounded were " strays,*' 
as defined either by Fleta or Blackstone, or Webster, or by the 
Common English acceptation of the word. 



WILLIAM BOSS u LEWIS GRANT TUCKER, INSPECTOR 
OF ROADS AND BRIDGES. 

l'2,th September, 1859. 

(Ordinance 30 of 1856.) 

Procedure, 
Inspector may Summon without giving notice. 

The proceedings before the Magistrate, Mr. C. G. H. Davis, were 
as follows : — 

The complainant states on oath, that on the 31st of August, a 
portion of defendant's road was broken awav by the pressure of 
water on it. and that the water was then so high on each parapet, 
that two vehicles could not pass without going into the water, to 
the depth of the horses' knees. That several parties had called his 
attention to that road before he summoned defendant. 

Defendant, for the defence, states that he made up his road ac- 
cording to the notice then given ; he also made up his back dam, 
but that had given way, and that since the weather held up, he had 
engaged people to do the road, and the Inspector knew he had 
done so. 

Found guilty, fined $20, and costs 76 cents, or 30 day^ imprison- 
ment with hard labour. 

Defendant requests a Review on the grounds, that — 

1st. He received no notice. 

2nd. The excessive penalty. 

Alexander, J., submitted the following judgment to the other 
Judges : — 

In this case, I wish to have the opinions of their Honors, ^he 
Chief Justice, and Mr. Justice Beete, by which I shall be governed 
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The c^uestion is, may the Inspector of Roads proceed to Summary 
Conviction, by summons, under Section 45, of Ordinance No. 30,, 
anno 1856, against " any person neglecting to keep the road, &e., &e., 
" he owns or represents, in good order and repair, without first 
" having served the notice mentioned in Section 32 of said 
" Ordinance ?" 

Section 32. That notice, " shall point out generally the work to 
" be done, and shall fix the time witnin which it is to be done." 

Section 33 imposes a fine of $2 per day, for every day the work 
shall remain unfinished, after the expiration of the time so fixed, 
unless proceedings be stayed by the Governor and Court of Policy; 
and the Inspector may do the work, but must have the previous 
sanction of the Governor and Court of Policy, where he thinks it 
will exceed $100. 

By Section 37, the Inspector is to furnish an account of the costs 
of repairs, which, being approved by the Governor and Court of 
Policy, the amount shali be recovered by summary execution against 
the said Estate, at the instance, and in the name of the Receiver or 
Assistant Receiver-General. 

This is a proceeding in rem; and the Receiver-General, if the 
movables be insufficient, or the Estate mortgaged, may sell the Estate. 

So far, the above steps, founded on the notice required by Section 
32, are not in the nature of proceedings in cases of Summary 
Convictions, by a Stipendiary. Magistrate. 

By Section 45, any person neglecting to keep the allotment of 
road for which he is liable, in good order and repair, is Guilty of 
an offence, and liable to a penalty of not exceeding $24. 

By this 45th Section, certain omissions and commissions are 
declared to be oflFences punishable by penalty on Summary Convic- 
tion. These offences are enumerated, and are each separated from, 
the other of them, by the disjunctive conjunction " Or. ' 

The first offence created by Section 45, consists in not keeping 
the allotment of road for which defendant is liable, in good order 
and repair ; (or so and so, or so and so) and the last offence, which 
is made the subject of Summary Conviction, is, *' violating any of 
" the provisions of this Ordinance, for which no penalty has been 
" provided by any Section of this Ordinance." 

I hold the first and last of these offences, created by Section 45, 
to be distinct and separate. The proceedings founded on the notice 
end in process against the Estate. 

By Section 45, the proceedings are against the person. 

In my opinion, an option to be governed by the circumstances of 
each case, is given to the Road Inspector, either to adopt the more 
mild proceedings, under Section 45, or to resort to the more serious 
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proceedings, founded on the notice of Section 32, and ending with 
the sale of property, in Section 39. 

There may be cases where (a Summary Conviction having been 
had) resort to Sections, between 32 and 39, may not be necessary. 

In my opinion, a summons is the only notice necessary, in cases 
of the Summary Jurisdiction of a Justice of the Peace ; as the 
proceeding under Section 45, must necessarily be. At the 'Ssame 
time, I think it would be better for the Inspector to serve a notice 
in every case. 

The other Judges (Arrindell, C. J., and Beete, J.) having concurred, 
the Magistrate's decision was aflSrmed* 



JESSIE FRANK v, ANTONIO JOAQUIN DE COSTA 

23rd November, 1859, 

(Ordinance 20 of 1856.) 

Abusive Language — Frivolous Charges* 

The complainant and defendant had a quarrel about the price of 
some lard, and the defendant spoke in a rough and indecent manner 
to her, whereupon, he was summoned. Mr. C. G. H. Davis, S. J. P., 
dismissed the case, on the grounds that it was " too frivolous." An 
appeal having been made against this decision — 

Alexander, J., gave judgment as follows : — 

I confirm the Magistrate's decision without costs. There were no 
refined and delicate ears but complainant's to be annoyed. Some 
discretion must be left with Magistrates, when dealing with frivolous 
cases. The words used were indecent, but provoked, and no others 
were present. Perhaps the Magistrate would have done well to 
have fined defendant in the lowest coin in circulation, but I shall 
not under the circumstances, disturb his discretion. 

* A similar judgment was prooounced by Alexander, J., in a case of Greenslade v. Boss, 
on the 4th February, 1860. 
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THERESA LONDON v. THOMAS DAVID. 

6th February, 1860. 

(Ordinance 20 of 1862— Section 47.) 

Afsault^ where Title of Land is in dispute. 

This was an appeal from the decision of Mr. E. Cakbery, S. J. P. 
Defendant was cnarged with an assault on the complainant, while 
she was pickinsf mangoes from a tree, which defendant claimed as 
his property. The Magistrate convicted. 

AJ.EXANDER, J., gave judgment as follows : — 

I confirm the conviction in this case with costs. An assault in 
point of law was committed, even had claimant for Review, a well 
founded and bond fide interest. 

The evidence shews he had no right, title, or interest whatsoever, 
and that the claim of right he set up, to oust the jurisdiction of 
the Magistrate, was a colourable, or rather an unfounded pretext 
The authority under the English Statutes, 7 and 8, George the 4th, 
and 9, George 4th, Section 29, (of which Section 29, Ordinance 12 
of 1846, is a verbatim copy) establish the right of the Magistrates 
to examine witnesses, to inform them whether the pretence of title 
be bond fide or not, and that they should not without such enquiry 
suffer their jurisdiction to be ousted. 



WILLIAM HORTON v. ADAM CHESTER. 

17tk July, 1860. 

(Ordinance 11 of 1851 — Section 11. Since repealed by Ordinance 

15 of 1861.) 

' Taking out Licenses — And Penalty/ for not doing so, . 

This was an appeal from a decision of Mr. W. Humphreys, S. J. P., 
who dismissed a case brought by the appellant in Review, against 
the respondent in Review, for having used a double-barrelled gun, 
without having previously obtained a license. 

The Commissary had 'given the latter permission to use his gun, 
until such time as the licenses could be procured from town. 
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Beete, J., ruled that the Commissary could not supersede the 
law, and gave the following reasons : — 

I set aside the decision of the Magistrate in this matter, with 
compensation of costs in the matter of the complaint, and in th» 
matter of the Review. 

It is quite clear that the offence charged, was committed on the 
11th July, 1860. It is equally clear that Adam Chester had 'not 
a license on that day, as the license exhibited bears date the l7tli 
July, 1860. 

A Commissary of Taxation cannot supersede the Xaw, which, in 
this case, is to be found in Ordinance No 11, anno 1851, Sec. 11. 
The case may be a hard one, but the Magistrate's decision is contrary 
to law. 



MELVILLE TYRELL v. PETER STUART. 

17th July, 18G0. 

(Ordinance II of 1851 — Section 11, Since repealed by Ordinance 

15 of 186L) 

Taking out Licenses^ and Penalty for not doing so. 

This was an appeal from a decision of Mr. W. Humphreys, S.J. P., 
who dismissed a case brought by the appellant in Review, against 
the defendant in Review, for having used a gun without previously 
obtaining a license for the same. The Commissary had given the 
latter permission to use the gun, until he could procure the licenses 
from town. 

Arrindell, C. J., gave judgment as follows : — 

I set aside the decision of the Magistrate in this matter, with 
compensation of costs, in the matter of the complaint, and in the 
matter of the Review. 

It is quite clear, that the oifence charged was committed on the 
13th June, 1860. It is equally clear, that Peter Stuart had not a 
license on that day, as the license exhibited, bears date the 17th 
July, 1860. 

A Commissary of Taxation cannot supersede the law, which, in 
this case, is to be found in Ordinance No. 11, anno 1851, Section 
11. The case may be a hard one, but the Magistrate's decision is 
contrary to law. 



VOL. I. E 

Digitized by CjOOQIC 



60 



PETER STUART v. T. RW. HORTON. 

Ust July, 1860. 

(Ordinance 20 of 1856 — Section 1, paragraph 4.) 

Firing a Gun on the Public Boutd, 

This was an appeal from the decision of Mr. W. HumphreIts, 
S. J. P., who fined the appellant for firing a gun on the public road. 
He pleaded guilty. 

Arrindell, C. J., held that the complaint did not charge any 
offence puaishable by any law, and gave the following reasons : — 

I quash tind reverse the conviction and sentence, and condemn 
the defendant in Review, to pay all oosts. 

There are several reasons why the conviction in this matter 
should be (pashed. The- first, however, is sufficient for this purpose. 
It is, that €he complaint does not charge any offenca; the matters 
and things therein alleged, not amounting to an oflFence punishable 
by any law that I know. The defendant has pleaded guilty ; but 
suppose he had been charged with -drinking a glass of water, and 
had acknowledged that he had done so, by pleading i^ilty, would 
that empower the Magistrate to inflict a fine uponnim? So in 
this case, AS no offence was charged against him, so his pleading 
<ruilty did T^t constitute that iin offence, which in itseljf, was no 
ofience at all. 



JOHN CRESS\\\ELIr HALT r. GEORGE CLARK. 
^th November, 1860. 

(Ordinance 33 of 1850— Section 1.) 

Trespass. 

Xotice Board — Optional with Khmer to arrest Trespasser or not. 
Construction af Statutes. 

In this case, defendant was summoned on a charge of trespass. 
The Magistrate, Mr. C. G. H. Davis, S. J. P., dismissed the case, on 
the pfrounds that the complainant had not complied with the 
provisions of the Ordinance, which, after defining the offence, enacts 
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that " every sucR tlifespasser, shall, and may be seized, and detained 
** by any such owner, ac, &c." The complainant appealed. 

Alexander, J., gave judgment as follows : — 

I confirm the dismissal in tRis case, on the ground that com- 
plainant stated, there was no trespass board up at the time of the 
trespass, and no demand made on the defendant, by any one in the 
Manager's employment, to- leave the premises. 

I dissent flron* the Magistrate's reasons, however, for dismissing 
the case. The words ** aJiwl and may," are in some cases imperative, 
in this directory. 

Imperative, where they command something to be done in aid of 
public justice, as to take bail Dfrectory, where they are affirmative 
and not in aid of public justice. 

They are not accompanied by negative words, such as, " and any 
" other proceedings shall be lanlawfuL" See Dwarris on Statutes. 

In this instance, they were, xnr my opinion> intended to secure the 
apprehension of vagrants, whose names and habitations were 
untnown, but not w take away the* privilege, in small offences, of 
proceeding by summons, where the name and residence of the 
party was known. 



HENBY OLTOJ^, OFFICER of COLONIAL CUSTOMS v. JOHX 
FEREIRA AND JOSE GONSALVES. 

2Uh November,. ISQO. 

(Ordinance 8 of 1868— Section 7 and 10. Since repealed by Ordi- 
nance 25 of 1868.) 

Having Rum in possession under the proof as ordained by Law, 

This was an appeal from the decision of Mr. J. D. Fraser, S J. P. 
The appellants in Keview, had 14 bottles of rum in their store, which 
rum was from 20.05 to 26.08, under proof The Magistrate ordered 
the rum to be 'forfeited; and inflicted a penalty of $24. 

This sentence was set aside by Arrindell, C. J., who gave 
judgment as follows : — 

In this case, I reverse the sentence of the Magistrate, which 
dismisses the complaint of the plaintiff in Review, in so far as 
r^ards the infliction of a penalty. Section 10 of Ordinance 58 
contains two separate and distinct parts. The first part relates to a 
licensed Retail D^er, selling by retail, rum, or other sp&ituous 
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liquors, from a cask or other package, holding less than twenty 
gallons. The second part declares, tnat " in case any such spirit , 
" dealer shall fail to comply with this Section," " or in case any 
" rum or other spirituous liquor, being of a less quantity than 
" twenty gallons, shall be forfeited under this Ordinance ; such 
'' spirit dealer, or the owner, or person in possession of such rum, 
" or other spirituous liquor, so forfeited, shall be liable, in addition 
" to the forfeiture of such rum, or other spirituous liquor, to a 
" penalty of Twenty-four Dollars, to be recovered under the pro- 
" visions of Ordinance No. 19, of the year 1856." 

The words, " or in case such rum, or other spirituous liquor, 
" being of a less quantity than twenty gallons, shall be forfeited 
" under this Ordinance," are very general and comprehensive, and 
do include rum seized and forfeited under the provisions of Sec. 1, 
of the year 1858, as was the case in rpspect to the fourteen bottles 
referred to in the complaint, as seized and forfeited, under Section 
1, of No. 8, of the year 1858. 



LALLEE V. DAVID MARTIN ROSS; 

3rd! December, 1860. 

(Ordinance 12 of 1846.) 

Assault 

Magistrate sole judge of Facts, 

This was an appeal from the decision of Mr. C. G. H. Davis, S. J.P., 
who convicted defendant of assaulting complainant. The case was 
postponed four times, for further evidence, and a further postpone- 
ment was requested by defendant, and refused by th« Magistrate, 
Ordinance 12 of 1846, under which the charge was brought, was 
repealed by 26 of 1862. 

Alexander, J., gave judgment as follows : — 

I confirm the Magistrate's decision in this case, with costs. 

Istly. Because, in such cases, the Magistrate is substituted for a 
jury, and in this case, there was evidence to be left to a jury ; and 
neither the Court of Queen's Bench, or a Judge, would set aside the 
inference drawn by a Magistrate, from the evidence, in the absence 
of malice or corruption; an insinuation of which, in this case, 
would be absurd. 

2ndly. Because, although a Magistrate, in deciding cases of a 
penal nature, should give the accused the benefit of any reasonable 
doubt entertained by him ; it is to be presumed, when he convicts, 
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that' he had none, and that his conscience and understanding were 
satisfied 

3rdly. Because tliere is no "^ irregularity or illegality whatsoever" 
in the decision in this case. 

Any one of the above reasons would suffice: With the conflict 
of evidence, I have not to deal. If it involved questions of inference 
and fact, which the Magistrate decided ; but I would observe, that 
in mv opinion, there is no conflict between the evidence of the 
credwle witnesses, John Creswell Haley, and that of the complainant. 
Haley was told that the complainant and others had left the 
huUdinas ; his enquiry was directed to the reason for their leaving. 
Mr. Haley then used oncoming language, offering protection to 
complainant, and she went away. It does not appear that up to 
that time, Haley had heard anything of what was alleged to have 
occurred at the cow pen; but the next witness for the defence, 
Wellington Ben, deposed that complainant commenced to speak to 
Mr. nSey about having met defendant at the cow pen, but nothing 
further appears to have been said about it. I merely make the 
remarks to satisfy the parties, that there does not appear to me to 
have been any conflict, except in Coolie testimony. 

The request by defendant for a fifth adjournment was unreasonable^ 
and very properly rejected. 



THOMAS BISHOP DUGGIN, SUB-COMMISSARY OF 
TAXATION V. HENRY CRAWFORD. 

nth February, 1861. 

(Ordinance 18 of 1860— Colonial Taxes.) 

Exemption from Horse Tax, 

The defendant was charged with keeping and using a horse 
without having taken out a license for it. nis defence was, that 
he, as the owner of the cattle farm " Tain/' and that his horse 
being used on that farm, was exempt. The Magistrate, Mr. C. G. H. 
Davis, convicted. On appeal — 

Alexander, J., gave judgment as follows : — 

I confirm the decision in this case, with costs. Prosecutor swore 
that he had seen the horse in question, used by others, as well as by 
defendant. Appellant states that he sent the horse and waggon on 
the particular occasion, mentioned by prosecutor, on his own 
business, and that Mrs. Veness availed herself of the opportunity, 
&c,, &c. ', but the Ordinance requires that the horse should be used 
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exclusively in the service of the Estate ; and there is no proof in 
this case, that he was sent on the service of the Estate, but on the 
contrary; and it is admitted that he was sent on appellant's (nt;n 
business, which may, or may not have been on the service of the 
Estate ; and there is no proof that it was in such service. 

A Manager, or owner of an Estate, may have business of his own, 
distinct from the service of the Estate. 



JOHN DUNDAS, RICHARD PRIMUS, SAMPSON COLIN AND 
JACK BLUCHER v. E. V. CAUSER. 

16fA Mardi, 186L 

(Ordinance 2 of 1853.) 

Masters and Servants — Nature of Contracts, 

This was an appeal from a decision of Mr. Griffith, S. J. P., 
who had fined the appellant for refusing to do certain work, ordered 
by the defendant in Review. 

Ai^^inde;!^!^, C. J., reversed this sentence, as there was no evidence 
to prove on what terms the appellant in Review, undertook the 
yrork, and g«.ve judgment as follows : — 

By Ordinance No. ? of 1853, Section 2, contracts for service may 
be either written or verbal ; or thirdly, by Section 7, there may 
^xist an implied contract for one calender month's service. 

In the present case, it is admitted that there was no contract, 
written or verbal, entered into by the parties, according to the 
provisions of Section 2. The question then is, whether the entering 
into the service of the plaintiff bjr the defendant, was of such a 
nature, as to come within the provisions of Section 7 ? 

If a man enters upon an Elst^te to work generally, without any 
contract, written or verb^, then the law steps in and says, that the 
time of service shall be for one calender month. 

In the present case, it does not appear upon what terms the 
defendants undertook to work on Plantation Enmore, The de- 
fendants insisting that it was job work they undertook, and the 
complainant denying this. 

There is not evidence enough on the proceedings to show which 
of the parties' statement is correct, and I therefore reverse the 
convictions of the defendants, with costs. 
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THOMAS SAMPLE v. DONALD YOUNG. 

Wh March, ISGL 

(Ordinance 2 of 1853,) 

Masters tind Servants — Nature of Contracts, 

This was an appeal from a decision of Mr. W. Humphreys, S.J. P.. 
who had order€«L to be forfeited, the balance of the wages due to 
the appellant, in Review ; and had in addition inflicted a penalty of 
Ten Dollars. 

Arrindell, C. J., reversed the sentence, as he considered the 
contract was not proved, and that the hiring was a daily hiring. 
He gave judgment as follows : — 

In this case, the Magistrate has sentenced the defendant to forfeit 
the balance of wages due, and to pay a fine of Ten Dollars, and for 
costs^ Seventy-six Cents. 

I cannot uphold this sentence, for it appears to me, that the 
hiring was a daily hiring,^ and that when the complainant said to 
the defendant, " if you don't wish to do the work, you can leave it," 
the defendant was at liberty to take the complainant at his word, 
;and to leave the work as he did. 

I therefor-e reverse the sentence, with condemnation of the 
complainant, tibe defendant in Review, in all costs. 



J. L. HIXTZEX V. ERASMUS SCOTT. 

29th Ajyinl, 1861. 

(Ordinance 2 of 1853.) 

Absence of Labourer from work. 

In this case, the complainant employed defendant to cut canes. 
In consequence of a dispute about the work, defendant left tho 
work early in the day, and refused to return to it. His excuse was, 
that he had done a day's work, and the Magistrate, (Mr. E. K. Croker) 
accepted it as sufficient, and dismissed the case. Complainant 
appealed froiH this decision. 
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ALEXANDER, J., gave judgment as follows : — 

I reverse the dismissal in this case, and I order the Magistrate 
ivho presided to have the defendant brought before him oy due 
process of law, and to inflict upon him such punishment as the law 
<lirects ; and as to the Magistrate, in his discretion, may appear to 
be meet. My reasons are — 

Istly. That although the complaint would have been more correctly 
made under the 10th Section, of Ordinance No. 2, anno 1853, than 
under the 2nd Section, there is in my opinion, evidence to sustain 
the charge. 

2ndly. By the 2nd Section, it is enacted, that any person having 
entered " into such service" under c^y contract whatsoever, whether 
the same shall be in writing, or not in writing, shall absent himself 
from his service, " unless for some reasonable cause ; on conviction 
" thereof, shall be punished by fine or imprisoimient, such fine, not 
"to exceed $24, and such imprisonment, not to exceed thirty days." 

3rdly. By the 7th Sectioti, it is enacted, that in the absence of 
any express agreement to the contrary, the entering of any person 
into the employ of any one, shall, in the case of agricultural 
labourers, be taken to be a lunar month, from the time of the hiring, 
to be terminated in the ihanner by that Section provided. 

4thly. Because, in every contract, whether express or implied, the 
law implies obedience by the person employed, to the reasonable 
command of his employer. 

5thly. Because I consider, that the word service throughout the 
Ordinance, means the daily labour or work, for the performance of 
which, the labourer was engaged ; and that to suspend such labour, 
or to absent himself from his work, would be absenting himself 
from such service ; and further, because a person may be said to 
Absent himself from work, if, without reasonable cause, he refuses 
to perform the amount of daily work that the custom of the district 
•demands. If I were to hold, that a man who worked only two 
hours, could not be said to have absented himself from his work, I 
must hold the same, if he only worked five minutes, which I am 
not prepared to hold. 

6thly. In the absence of evidence, of the custom of the neigh- 
bourhood, which I regret, I do not find in the very meagre case 
that has been submitted to me, I can infer from the evidence, with 
moral certainty, that defendant left his work in a huff, before he 
had completed his day's labour ; and there is no evidence, that he 
gave to the Manager as his reason for so doing, that he had completed 
the usual day's work. On the contrary, there is evidence that when 
the Overseer gave him, and others, a message from the Manager 
about the cords of canes, he instantly stopped work, left the cane 
piece, enticed the others to follow him, and disobeyed the Manager's 
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reasonable commands, to return and complete his day's work. Had 
any injustice been done to defendant, regarding the cords of canes 
that represented the amount of his wages, and this I shall not 
presume, in the absence of proof, the dispute could have been 
settled by the Stipendiary Justice ; but I do not consider it to be 
a reasonable cause fyr absenting himself from his usual amount of 
labour, which the Manager swears he did not perform; on ^ the 
contrary, he swears that he lost a day's work. 

There is no proof that defendant weeded ten beds of cane?, and 
nothing could have been more easily proved. We have merely his 
assertion of the fact before the M!agistrate, but no proof that he 
told the Manager, that he had done a day's work, or tnat he left off 
on that account. • 



JOSE RODRIGUES v. JOHN LIOT BACKER, REVENUE 

OFFICER. 

lUh September, 1861. 

(Ordinance 21 of 1861.) 

Renting and Selling Crotvn Lands, 

This was an appeal from Mr. Plummer, S. J. R, who had fined 
the appellant in Review, for sub-letting a grant of land, he had 
rented from the Crown. 

Arrindell, C. J., considered the evidence did not bear out the 
charffe, as there was no transfer of the land, and that the mere fact 
of allowing another person to cut wood and bum charcoal, for a 
portion of the proceeds, did not amount to sub-letting. He there- 
fore reversed the^Magistrates sentence, on the following grounds : — 

The whole of this case turns upon the question, whether the 
holder of a grant of Government Land, allowing a person to cut 
wood, and bum charcoal on his land, for a portion of the proceeds, 
can be considered a sub-letting of said land, or any part thereof. 

It appears to me, that there has been no transfer of the grant, 
nor* any sub-letting of the land, or any part thereof; and that the 
conviction of the Magistrate is wrong. I therefore reverse the 
same, and order the defendant in Review, to pay all costs. 
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ANTONIO FOLIVERA v, JOHN LIOT BACKER, REVENUE 

OFFICER. 

lUh September^ 1861. 

(Ordinance 21 of 1861.) 

Bmting and Selling Crotvn Lands, 

This was an appeal from a decision of Mr. Plummer, S. J. P., who 
had fined the appellant in Review, for sub-letting a grant of land 
he held from the Government. 

The facts of the case will be found in the judgment of Arrindell, 
C. J., which is as follows : — 

The whole of this case turns upon the question, whether the 
holder of a grant of Government Land, allowing a person to cut 
wood, and bum charcoal on his land, for a portion of the proceeds, 
can be considered a sub-letting of said land, or any part thereof. 

It appears to me, that there has been no transfer of the grant, 
nor any sub-lettins of the land, or any part thereof; and that the 
conviction of the i&gistrate is wrong. 

I therefore reverse the same, and order the defendant in Review, 
to pay all costs. 



HENRY CRAWFORD v. GONGAH, SCHREKUSSON, 
BEDEPUTH, AND SAyPOO. 

ISth September, 1861. 

(Ordinance 7 of 1854. See 9 of 1868— Section 5.) 

Refusing to perform Task. 

The defendants * were indentured labourers on Plantation Port 
Mourant, of which complainant was Manager. They were sum- 
moned for having refused to perform the task allotted to them ; 
and the question arose, as to the fairness of the rate of wagea The 
Magistrate, Mr. C. G. H. Davis, S. J. P., in giving his decision, said — 

According to the evidence, and the statement of the defendants, 
they neither of them performed, on the 19th and 20th August, (the 

* It is strange, that in this case, no notice was taken of Ihe illegality of trying 
flefendaiits jointly, for oEenct a irhich could not be joint. 
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• 

days charged) the task, which even at 16 feet per cord, should have 
been done ; they having on those days, only accomplished 10 feet. 
The evidence further shows, that in tlie week, ending 24th August, 
Gongah made 64« feet — ^add 16 feet for day at Court — 80 feet 

Schrekusson 56 „ „ 16 „ „ „ 72 „ 

Bedeputh 40 „ „ 16 „ „ „ 56 „ 

Saypoo 36 „ „ 16 „ „ „ 52 „ 

consequently, Gongah having done eoual to five tasks, at 16 feet, 
the case against him, is dismissed. The other three, not having 
performed five tasks, even upon their own scale, are found guilty, 
and fined, each 24 cents, or two days hard labour. 

In delivering this decision, I am bound to observe, that the task* 
20 feet, as reqiiired by complainant, for 32 cents, is excessive ; the 
neighbouring Estate, Albion, requires only 16 feet ; and no other 
Estate in the district, (or in the Colony, as far as I know) ^ves 
such a task, as 20 feet, for 32 cents. In Canje, 16 feet constitute 
the task ; and it is within my personal knowledge, that some Estates 
are paying to Coolies and Creoles, 48 cents for the 16 feet, making 
just withm four cents, the same amount for one task^ which com- 
plainant would give for two. 

The complainant has produced no Creole labourer as a witness 
to sustain nis case ; ana of the parties, who, according to his 
evidence, perform the 20 feet for 32 cents; all are Africans, except 
Eve Tom, a female, whose isolated case cannot establish a rule, 
which is only deducible from the practice of the CVeole labourers 
of the Colony, and not from any particular person or Estate. 

From what has been elicited, I am convinced, that the task of 
20 feet, is of greater " extent than that assigned for the same rate 
" of wages, as a daily task to this Creole labourers of the Colony.'* 
See Section 33, of Ordinance 7 of 1854 ; consequently, in the present 
state of the labour market, it cannot be legally enforced. Con- 
sidering that complainant, by his excessive requirements in this, 
instance, has given very great provocation to the defendants, I 
cannot allow costs of suit in either of the cases. On appeal — 

Alexander, J., having read the papers, gave judgment as follows : — 

I dismiss this Review, with costs. 
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OUDHIN V. HENRY CRAWFORD. 

^th NovemheVy 1861. 

(Ordinance 7 of 1854 See Ordinance 9 of 1868.) 

Rate of Wages, 

The plaintiff, an indentured immigrant at Port Mourant, sued 
the defendant, Manager of that Estate, for wages. It appeared that 
he had been employed cutting canes, at 24 cents, for a 16 feet cord. 
Evidence was aaduced, to show that on other Estates, 32 cents was 
given for such a task. Mr. C. G, H. Davis, S. J. P., decided against 
the Manager, remarking on the fact, that in a similar case on the 
same Estate, {Crawford v. Oongah and others) the Review Court had 
upheld his decision. The defendant appealed from the Magistrate's 
decision. 

Alexander, J., gave judgment as follows : — 

I reverse the decision of the Magistrate, for the following reasons— 

Istly. The defendant in Review, is bound by indenture or contract, 
(given in evidence) " to work for the same rate of wages as is paid 
" to the labourers not under indenture or contract, working on 
" said Estate." 

2ndly. There is evidence, that the unindentured Creole labourers, 
living on the Estate, have, for some weeks, been paid 24 cents for a 
cord of canes, of 16 feet ; and I do not consider the non-resident, 
unindentured labourers, who have neither houses, nor medical care, 
and who have no perquisites, to be the unindentured labourers, 
contemplated by the Ordinance. 

3r5ly. The interpretation clause, makes " indenture" and " con- 
*' tract," convertable terms ; if no such rule of construction had 
been enacted, I would hold them to be so, to avoid an absurdity, 
which would otherwise obviously arise from any other ruling. 

The form of the indenture, and the terms of the contract therein 
specified, are enacted by the 16th Section, between which form of 
indenture or contract, and the 33rd Section of the Ordinance, I do 
not perceive the variance suggested by the Magistrate ; nor is this 
a like case to that of Oongah, (Coolie) to which, in his remarks, he 
refers. The Manager (appellant, in that, as in this case) sought to 
punish Oongah for not naving performed a sufficient number of 
tasks, of cutting cords of canes of 20 feet. That was a pcTwl 
prosecution, under the 33rd Section, which has no reference to the 
indenture or contract evidence, and regulated by the Schedule. In 
GongaKs case, I held that the words, "as, and assigned ta the 
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" Creole labourers of the Colony" in the eoncluing lines of tho 
33rd Section, let in evidence, of the extent of tasks assigned to 
the Creole labourers on other large, well-cultivated Estates in the 
district. The proceedings against Oongah, were penal, the present 
case is in the nature of a civil action of debt for wages, arising out 
of a written indenture or contract, by which the parties to it are 
materiaDy bound. 



D. W. LILLIE, INSPECTOR OF POLICE v. JOHN MELVILLE 

19th May, 1862. 

(Ordinance 22 of 1861.) 

Sale of Opium ^ by Licensed Druggist, 

This was an appeal from a decision of Mr. E. Carbery, S. J. P., 
who convicted defendant, and lined him Twenty-four Dollars, for 
selling an ounce of Laudanum to a Policeman. 

Alexander, J., gave judgment as follows : — 

I reverse the decision of the Magistrate in this case, for the 
following reasons — 

1st. Because, I am of opinion, that by the 2nd Sec, of Ord. No. 
22, anno 1861, it is clear that a Licensed Druggist, may sell and 
deliver to any person, any Bang or any Opium, provided that it be 
bondjide compounded as a medicine. 

2nd. Because, the evidence given on the part of the respondent, 
satisfies me, that the Laudanum sold by him to Farley, was bond 
fide compounded as a medicine, and sold as such. 

3rd. Because, in my opinion, the 3rd and following Secticms do 
not apply to a Licensed Druggist, who requires no separate license 
to deal in Opium. 

4th. Because, by the l7th Section, and the 28th Section, Opium 
or Bang bond fide required for medicinal purposes, may be sold by a 
Licensed Druggist. 

5th. Because, the 2nd Section of the Ordinance does not restrict 
a Licensed Druggist to the sale of 5 grains of Opium, within 24 
hours, as it does restrict a dealer in Opium. 

6th. Because, although a preamble has no power to control the 
enacting clauses of on Ordinance ; and the enacting clauses may 
extend the penalty to other persons than those to whom it is 
intended to apply, yet, if the words are not clear, the preamble 
may be taken into consideration, as the first step in the construction 
of an Ordinance, 
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Lastly. I cannot believe, that it was the intention of the Legis- 
lature, to require persons living many hours distance from a 
Licensed Druggist's establishment, perhaps a day's distance, to send 
every 24 hours, for a quantity of Laudanum, merely containing 5 
grains, especially, as that licensed drug, is a specific anodyne in 
many painful aftections. 



ORMOND FRANK v. CHRISTIAN MACK. 

2Sth July, 1862. 

(Ordinance 2 of 1853.) 

Discharge of Servant without notice — Miahehxmovr of Servants. 

Jn this case, the defendant had employed the complainant as a 
carpenter. Complainant repeatedly came late to work, and was 
repeatedly warned to be punctual Finding that he did not improve, 
the defendant discharged him. Complainant then charged defendant 
with having discharged him, without the notice to which he was 
entitled by Ordinance. The Magistrate, Mr. C. G. EL Bavis, S. J. P., 
convicted defendant, saying, that he had not suflSlcient grounds for 
discharging complainant Un appeal — 

Alexander, J., gave judgment as follows :— 

I reverse the decision of the Magistrate in this case, because — 

Firstly — It appears from the testimony of the complainant below, 
respondent in Review, that when he went to the buildings, on the 
SOth of June, to work, on being told by Mr. Mc Kinnon, the car- 
penters' foreman, that it was a little late, and he could make half-a- 
day, complainant said that he would rather go home, because 
Mc kinnon said that it was late ; and when he returned, on the 1st 
of July, he was told by Mc Kinnon, that the Manager had ordered 
his dismissal. • 

Secondly — Because, it appears from the statement of the defendant, 
and the witness Mc Kinnon, that complainant had been repeatedly 
warned, notwithstanding which, he generally came late to work 

Thirdly — Because, the promise of a servant, to obey the lawful 
and reasonable orders of his master, within the scope of the services 
contracted for, is implied by law, and if the servant be guilty of 
habitual neglect thereof, he may be discharged, without warning, 
before the expiration of the period, for which he is hired; and he 
is not entitled to any wages from the day he is so discharged, if 
they had not then accrued aue. (Chitty on contracts, pages 506, 509.) 
Ordinance 2, 1853, Section 11. 
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Fourthly — Because, it cannot be inferred from the terms in which 
the Magistrate has written his decision, that he entertained Jiny 
doubt as to the fact, that complainant was in the habit of coining 
late to his work ; for he suggests, that the Manager should have 
brought him up as an offender, under the last Clause of Section 11, 
of Ordinance No. 2, 1853, which merely provides, that by discharging 
a servant for wilful omission, the employer is not precluded from 
prosecuting him for any offence committed during tne service ; and 
further, that complainant's day's work might have been made up 
by extra hours. Yet complainant refused to work half-a-day, because 
McKinnon said it was too late; which reply, in my opinion, 
betrayed a refractory spirit. 

Fifthly — Because, I consider that a servant, ge^erally coming late 
to his work, after repeated warning, without lawful excuse, of which 
there is no proof, is guilty of disobedience to the lawful and 
reasonable orders of his master, which, in my opinion, amounts to 
omission, and neglect of duty. For these reasons, I consider that 
th§ appellant had good and sufficient cause, for dismissing the 
respondent. 



N. J. DARRELL v. STEWART F. GARDNER. 

20th October, 1862. 

(Ordinance 9. of 1862 — Since lapsed.) 

Disposing of Cargo without a License. 

This was an appeal from a decision of Mr Brumell, S. J. P. It 
appears, that the defendant in Review, had disposed of a portion 
of the cargo of the Schooner Garibaldi, without having a license 
to do so, as required by Ordinance 9 of 1862, since repealed. 

The Magistrate dismissed the case, but this decision was reversed 
by Beete, J., who gave the following reasons : — 

In this case, the defendant, the master of Schooner Oaribaldi, 
was charged with having, on the 20th October, 1862, in Georgetown, 
sold, or disposed of the cargo of the said vessel, without having a 
license to do so, as required by Section 13, Ordinance No. 9 of 1862. 

The 13th Section of the Tax Ordinance, No. 9 of 1862 is as 
follows : — *' Every master, or super-cargo of a vessel, or other person 
" on board, arriving in this Colony, having goods for sale, not 
" consigned, to some person, holding a store or shop license, shall be 
" bound to report such goods at the Custom House, and to take out 
" a shop license for each voyage; and to pay for the same the sum 
" of Twenty Dollars." 
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It appears from the evidence, that the Garibaldi arrived here on 
the 20tn October, with a cargo, consisting of lumber and other 
merchandize. Before consigning his vessel to some person having 
a store or shop license, the defendant sold the lumber to Mr. John 
Jones, Jnr. He subsequently consigned his vessel to Mr. Jones, 
who disposed of the rest of the cargo for him. 

I think it quite clear, that the defendant was bound to take out 
the license reouired by law, before selling any part of his cargo ; 
and that the offence charged was complete immediately on the sale 
of the lumber. If it were competent to the master of a vessel, to 
act as the defendant has done, in the present instance, there is 
nothing to i)revent his retailing his cargo of lumber, or other goods, 
and thus enjoying an undue advantage over the local merchants. 

I can see no ambiguity in the wording of the Clause in question. 
The complainant in this case, had an undoubted right to bring the 
decision of the Magistrate in Review, not only according to Ordi- 
nance 19 of 1856, but by the express provision in Section 22 of 
Ordinance 15 of 1861. 



H. J. BLAND V THOMAS SNELLING. 

2Sth October, 1862. 

(Ordinance 11 of 1862 — Section 10. Since lapsed.) 

Fii^e Brigade. 

This was an appeal from a decision of Mr. Brumell, S. J. P. It 
appeared that the defendant, in Review, had neglected to pay his 
third instalment of commutation in lieu of service, in the George- 
town Fire Brigade. 

The Magistrate dismissed the case, but Beete, J., held that neither 
the Magistrate, or Court adjudicating on the case, had any discretion 
in the matter, under the terms of the Section of this Ordinance; he 
had therefore no alternative, but to reverse the Magistrate's sentence, 
and gave judgment as follows : — 

In this case, it does not appear that the defendant ever disputed 
his liability to pay, 6r that ne, in any way, questioned the legality 
of the ballot at which he was drawn for service ; but on the contrary, 
he elected to commute his service in terms of the 10th Section, of 
Ordinance No. 11, anno 1860, paid two instalments; and would 
have paid the third, but for the reasons assigned by him in open 
Court, viz., absence from town, and shortness of work. 
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It would not have been competent to the defendant, to question 
the legality of the ballot, had he been disposed to do so. 

I do not" feel called upon, to express any opinion, as to the legality, 
or illegality of the mode in which the Town Council have worked 
the Orainance, establishing a fire Brigade. 

The question, as to the legality of the operation of that Body, in 
respect to the ballot, or the hiring of men in the room of those 
who commute their services, might be properly raised, by an 
application to the Supreme Court of Civil Justice, for a mandamus, 
ordering the Town Council to carry out the provisions of the 
Ordinance in any matter, in regard to which the party applying, 
may consider that they have failed in their duty; and such an 
application might be made by any individual personally interested, 
or who sustains, or might sustain, damage by the non-performance 
of the duty, or Act sought to be enforced. 

The Section of the Ordinance under which the charge was 
brought, leaves no discretion to the Magistrate, or Court adjudicating 
upon the case ; and I have, therefore, no alternative but to impose 
the full penalty, $24, and in addition, order the inunediate enroll- 
ment of the defendant, in the Fire Brigade. 



JOHN C. CLARKE v. THOMAS GREY. 

9rd November, 1862. 

(Ordinance 33 of 1850.) 

On the Law of Trespass. 

Thts was an appeal from a decision of Mr. Donald Young, Acting 
S. J. P., who acquitted the defendant in Review, of a charge of 
y wilful trespass, brought against him by the appellant. 

Beete, J., reversed this decision, and condemned the defendtot 
in Review, to pay a penalty of Four Dollars on the manifest 
misapplication of the law, to the facts proved in evidence by the 
Magistrata The judgment is as follows : — 

The charge against the defendant in this case, is for trespassing 
on the lands of Plantation Ajffiance; and the evidence for the 
prosecution, fully establishes the fact, that he did so ; sufficiently to 
ormg him within the scope of the provisions of the 1st Section, of 
Ordinance No. 33 of 1850. 

The Magistrate throughout the whole proceedings, takes it for 
granied, that the trespass was charged as having been committed 
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on the beach ; hut this is not the case. Tlie complainant swears that 
he saw the defendant coming from the water-side, opposite Mr. 
Daly's house. The road on which he was walking, was not the 
heach, but a road belonging to the Estate, leading to a koker, and 
he had no business there. 

The 5th Section, on which so much stress is laid in the Ma^strate's 
reasons for his decision, does not apply to the present case. It 
applies to parties tespassing on land, between high and low water 
marks ; whether Covered by water, or not, and there destroying, 
ensnaring, catching, or taking any fish, crabs, &c. 

In order to convict such offenders, a notice must be stuck up on, 
or near to the land in questioti, in terms of the Ordinance. I can 
take no notice of the personal knowledge of the Magistrate, of the 
locality, imported by him, into his reasons ; nor of the motives 
attributed, rather irregularly, by him to the complainant. 

My reversal of the decision of the Magistrate, is based on his 
manifest misapplication of the law, to the focts proved in evidenca 



JAMES DUBLIN v. WILLIAM GRAY. 

29th November, 1862. 

(Ordinance 2 of 185a) 

Masters and Seniants — Nature of C&ntraets, 

This was an appeal against a decision of Mr. Ware, S. J. P., who 
had ordered the forfeiture of the appellant's (in Review) wages, $4? 80, 
for not finishing certain work in a field. There did not appear in 
the evidence sufficient proof, to show any contract or understanding 
between the appellant and respondent, that this work was to be 
finished. 

The facts of th^ case will more fully appear in the jollowing 
judgment of L. Smith, C. J., who reversed the Magistrate's decision : — 

In this case, the applicant for Review, James Dublin and three 
others were convicted by W. H. Ware, Esq., Stipendiary Magistrate ; 
for that they did, "during the week ending 25th October, 1862, neglect 
" to perform their stipulated labour at Plantation Montrose, when 
*' under the obligations of a verbal contract, to one William Gray, 
*' contrarjr to the 2nd Section, of Ordinance No. 2, 1853 ;" and the 
said Magistrate, thereby adjudged the said parties, for the said 
offence, to forfeit the " respective sums of money, worked for by 
" them, during the above week, to be paid and applied according to 
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" law, and also to pay to the said William Gray, tbesum of Seventy- 
" six Cents each, for costs in this behalf" 

Mr. Ware's reasons are as follows — " I am of opinion in this case, 
" that as the evidence discloses the fact that, the understanding was, 
" that the defendants were to finish the field before they got paid ; 
" and as they did not do so„ and refused to go back and complete it, 
" it was a breach of their agreement ; but looking at the fact that 
" the arrangement they made, appears to me, an unsatisfactory one, 
"us it entaued the necessity of the industrious man, making up for 
" the less work of the idle one. I, therefore, think that an abate- 
" ment of the amount they worked for will be a sufficient punish- 
" ment for the breach of their agreement ; and the complainant is, 
" therefore, ordered to retain the amount due each defendant, for 
" the work done by him." 

I am unable to concur in this decision. I readily concede, that 
in a conflict of testimony^ the Magistrate is the proper judge of 
the weight of the evidence, and the credit due to the witnesses 
examined before him ; but the true test in cases of Summary 
Conviction, appears to me, to be,, whether o-n the face of the papers 
there is sufficient evidence to go to a jury, if the conviction iiad 
been by the verdict of a jury, instead oi by the decision of 
a Magistrate. Now, in the case before me, there is no evidence 
that the so called " understanding," ever was assented to by anv of 
the defepdants, or that it formed part of their contract fhe 
applicant for Review, James Dublin, was one of twenty six persons, 
Who, on Tuesday, the 21st October last, were hired by the foreman 
of Plantation Montrose, acting under the orders ol Mr. Gray, the 
Manager, to cut a field of canes on that Estate ; and it is not 
disputed that at the end of the week he had completed all the 
openings that he took, amounting to six, for which he had earned 
$4 80. It is said, however, the understanding was, that the entire 
field was to be finished, before any of the parties were to be paid 
for their work ; but the only foundation for this, that I can find, is> 
that it was the rule of the Estate. It is quite clear, that a loose 
statement of this sort, without any proof, that James Dublin knew 
of such a rule, or agreed to it, is no evidence to bind him to an 
arrangement, which m the words of the Magistrate, " entailed the 
" necessity pf the industrious man making up for the less work of 
" the idle one;" even supposing it to have been in other respects 
unobjectionable. 

It only remains for me further to notice, that the conviction is 
essentially defective ; as containing no sentence, or award of punish- 
ment, under the Section of the Ordinance, which the defendant was 
declared to have contravened. If he was guilty of a breach of 
contract, as adjudged, in the first part ol the conviction,, the 
Magistrate was bound to award either fine or imprisonment, and he 
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had no authority, simply to order that the wf\ofes should be forfeited; 
had this been a mere defect in form, it would not be matarial, but 
it is an error, which renders the conviction bad. 

For the foreg^oing reasons, I reverse the Magistrate's decision, and 
quash the conviction. 



FRANCIS GOMES v. JOHN LIOT BACKER, REVENUE 

OFFICER. 

bth March, 18G3. 

(Ordinance 14 of 1861.) 

Benting and Selling Crown Lands, 

This was an appeal from a decision of Mr. Broadhead, S. J. P., 
who fined the appellant in Review, Forty-eight Dollars, and ordered 
the forfeiture of charcoal, yarry-yarry sticks, &c., for cutting timber 
on ungranted Crown Lands. The question of title to said lands 
arose, and on those grounds, the Magistrate had no jurisdiction. 
The conviction w;as also bad in form and substance. The facts 
appear in the judgment 

Smith, C. J., gave judgment as follows : — 

In this case, the applicant for Review, Francis Gomes, was charged 
by Mr. John L. Backer, Revenue Officer of the Demerary river, 
with " cutting wallaba timber, on ungranted Crown Lands, in the 
" Houraroonie Creek, Demerary river, and converting the same into 
" charcoal, contrarv to the 40th Section, of Ordinance 14 of 1861," 
and was convicted bv the Stipendiary Magistrate of the district, 
D. Broadhead, Esq. ; the minute thereof being as follows — " Sentence 
" to pay a fine of $48 and costs, or to be imprisoned for one month; 
" and if a grant holder, license to be forfeited, coals &c., to be 
" sold." 

With respect to this sentence, I have to notice in the first place, 
that in awarding punishment, it is essential that it be certain and 
determinate; upon this principle, in England, a conviction con- 
demning the defendant to pay £15, together with the charges, 
previous to, and attending the conviction, without specifying the 
amount, was quashed for uncertainty, and the commitment upon it 
dischar*jed ; so, also, a conviction adjudging, that the defendant had 
forfeited so much for penalties, " together with the reasonable 
" charges of recovering the same," was set aside as defective, in not 
ascertaining the exact sum; and under the old Vagrant Act, which 
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empowered the Magistrate to order an incorrigible rogue to bo 
employed, after his imprisonment, in His Majesty's service, either 
by sea or land; a conviction ordering the defendant, after his 
imprisonment, " to be sent and employed in His Majesty's service,'^ 
without determining whether by sea or land, was deemed wholly 
invalid. (See cases collected in Paley on convictions, p. 227, et seq.) 
To apply this principle here, there is nothing to show whether 
Gomes is the holder of a license, or not ; no evidence was taken on 
the point, and the adjudication, " if a grant holder, license to be 
" forfeited," is altogether irregular. 

The conclusion of the sentence, namely, " coals &c., to be sold," 
is open to still more serious objection. Mr. Backer, in his evidence, 
states that ho seized " 41 pits containing coals, and a lot of yarry- 
" yarry sticks, and a bateau with coals, and the banabo, erected on 
" the lands ;* and I presume that these yarry-yarry sticks, bateau 
and banabo, are intended to be included withm the' comprehensive 
et cetara of the order ; but it is important that it should oe known, 
that in adjudicating upon a complamt against a trespasser on Crown 
Lands, under Section 40, of Ordinance 14 of 1861, the Magistrate 
has no power to add to his conviction, an order for the sale of the 
articles seized. The two proceedings are totally distinct ; the one 
is in personaifn, and the offender is liable on conviction to personfd 
punishmient, hj fine or imprisonment, or both ; the other is in rerriy 
and the Ordmance directs the articles seized, to be publicly 
advertised for two successive weeks, in the Ojfficial Gazette, at the 
expiration of which time, the Superintendent is to sell them, unless 
a claim be made in the meanwhile in due form, in which case he is 
to adjudicate thereon, in the manner pointed out. What the 
Magistrate should have done therefore, would have been to advertise 
the articles lor sale, as soon as the seizure was reported to him, and 
then to have determined in due course of law, any claim that might 
have been put in. As it is, the effect of the order is, to direct 
property to be sold without giving parties interested an opportunity 
of being heard. I have thought it right to make these remarks 
with reference to the conviction, because I have reason to believe, 
that some misapprehension exists on the subject ; and it may be 
useful to point out the right course of procedura 

Adverting now, to the evidence taken, I am of opinion, that 
there is nothing to support the conviction. Tlie Magistrate appears 
to have acted upon the assumption, that the lands inust be taken 
to be Crown Lands, unless the defendant could shew the contrary. 
Mr. Backer offers no proof to sustain his charge against the defendant 
for trespassing upon " ungranted Crown Lands, in the Houraroonie 
" Creek," and all that he can say is this — " I believe those lands to 
" be Crown Lands, because I do not see them laid down upon 
" Berchyck's Chart, and from the information I have received, not 
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** from any knowledge of my own." The Chart does not appear to 
have been produced, nor, is it shewn how it could be considered 
evidence in this case ; having been made, as I believe, more than a 
century ago. The only other witnesses called in support of the 
complaint, were Mr. Wight, who jjroved notliing, and Mr. Chalmers,, 
who gave no evidence at alL On the other hand, it was established 
on the part of the defendant, that the lands m question had been 
in the possession of private parties, and had been worked as private 
property, as far back as the year 1834, and that the defendant hired 
the lands from the person who claimed them, through the previous 
possessors. Under these circumstances, I am clearly of opinion 
that the Magistaate had no jurisdiction. If the lands are CVown 
Lands, proper steps must first be taken to resume possession on 
behalf of the Crown by process, if need be, before the Supreme 
Court ; and the Magistrate is expressly prohibited by the Ordinance 
from entertaining any claim to po.ssession, if it shall appear to him 
that the party against whom the order is sought, has been by 
himself, or by those under whom he claims title, in the quiet and 
bond fide possession of the land for one year ; or that such party 
has any probable claim, or pretence of lawful title to such land, or 
to the occupation thereof The Magistrate could not make any 
order on Gomes to give up possession of the land as Crown Land, 
and a fortiori^ he cannot convict him as a trespasser. 

I therefore reverse the decision in this case, and quash the 
conviction. 

With respect to the articles seized, I have carefully considered 
what course I should pursue as regards them ; and seeing that they 
have been improperly seized, and illegally dealt with ; and no good 
object can, by any possibility, be attained by their being now 
advertised for sale ; the only effect of which would be to put the 
defendant to needless expense ^-nd delay, I think justice demands 
that they should be restored. I conceive that I have full power to 
make the order, within the spirit and meaning of Section 48, of 
Ordinance 14 of 1861, and the Review Clauses, of Ordinance 19 of 
1856 ; and I therefore order that possession of all the articles seized, 
namely, the charcoal, the yarry-yarry sticks, the bateau and the 
banabo, be forthwith restored to the applicant for Review, Francis 
Gomes. 
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HENRY GRIFFIN v. JAMES CROSBY, IMMIGRATION 
AGENT-GENERAL. 

2nd' May, 1803, 

(Under the Immigration Ordinances, all of which are repealed by- 
Ordinance 4j of 1864!, and Ordinance 9 of 1808.) 

Immigration — Cancelling of Indenture. 

This was an appeal from a decision of Mr. Ware, S. J. R It 
appeared that the appellant in Review, and an indentured Chinese 
immigrant, Soo-a-Chat, had by mutual consent, cancelled the 
indenture. The Chinese went to the Immigration Agent, defendant 
in Review, to get his free ticket. The latter refused to give it him, 
and sent him back to th« Estate, in charge of a policeman. The 
appellant refused to take the immigrant back. Hence the action 
by the defendant in Review. 

The Magistrate fined the appellant Fifty Dollars, which sentence 
was set aside by Smith, C. J., who gave judgment as follows : — 

This was a case of complaint, preferred by James Crosby, Esq., 
Acting Immigration Agent-General, on behalf of a Chinese Immi- 
gi^nt named ^oo-a-Chat, against Mr. Henry Grifiin, the Manager of 
Plantation Industry, to which the immigrant had been indentured , 
for that " he, the said Henry Griffin, to wit ; on Friday the 10th 
*' day <of April, in the year 1803, at the said Industry Estate, as 
" such emjHoyer as aforesaid, did then and there ill-use the said 
" Soo-a-Chat ; the said Soo-a-Chat then and there being such 
" immigrant as aforesaid, by refusing to provide him, the said 
"Soo-a-Chat with house, garden ground, and medical attendance, 
"' contrary to the articles of agreement, of the said Soo-a-Cfaat, and 
" the Ordinance in such case made and provided." 

From the facts proved in evidence, it appears that Soo-a-Chat 
was indentured to Plantation Industry on the 20th August, 1862, 
and that on the Gth April, 1863, he agreed with Mr. Griffin, on 
behalf of the Proprietors of the Estate, to terminate his contract. 
He wa5 then in hospital with a sore foot, but was told by the 
defendant not to leave until he was -quite well. He went away 
from the hospital on the Thursday night, and on the following 
morning, came down to the Immigration Office in Georgetown, " for 
" a free ticket," as he states. Mr. Crosby being of opinion that the 
immigrant was to be considered as still under indenture to Planta- 
tion Industry, ordered him to be taken back in custody to the 
Estate ; and the sequel is thus detailed by the Police Constable 



Digitized 



by Google 



72 GRIFFIN V. CROSBY. 

Richards — " On the 10th April, I received a Chineseman named 
" Soo-a-Chat, with a paper writing, with directions to convey the 
" man to the Industry Estate. As I was going to the defenaant's 
" residence, I met him on th6 public road of the Estate, and told 
" him I had a Chinese for the Estate, shewing him the man, and I 
" also shewed him the paper, which he read ; and he said he would 
" not take him back, as the man was free, and that I was to take 
" him away, which I did, and brought him and the paper back to 
*' the Sergeant, John Hewitt." 

Upon this, a complaint was laid by the Immigration Agent-General 
a<2fainst the Manager, under the 28th Section, of Ordmance No. 7 
of 1854, which enacts that if any employer shall ill-use any 
immigrant, he shall be liable on conviction to a penalty not exceed- 
ing Fifty Dollars ; and the Magistrate considering the charge proved, 
convicted him in the maximum amount. 

Mr. Ware's reasons are as follows — " I am of opinion that the 
" defendant in this case acted illegally, by cancelling the indenture 
" of the Chinese Immigrant, Soo-a-Chat, as no Immigration Ordi- 
" nance, that I am aware of, gave him this power which appears to 
" be vested in the Immigration Agent-General, on commutation 
" money being paid ; or in the Governor, in case of ill-treatment, 
" and that consequently, on the 10th April, 1863, this immigrant 
" was, to all intents and purposes, an indentured labourer of 
** Plantation Industry, and thereby entitled to hospital accommoda- 
" tion and medical attendance. That by the defendant's refusing 
'• on the said 10th April, 1863, to receive back on the said Estate 
" Industry, the said Chinese Immigrant, Soo-a-Chat, constitutes, I 
" consider, a case of ill-usage, coming within the scope of the 28th 
" Section, of Ordinance 7 of 1854." 

I do not concur in this decision. There is, in my opinion, no 
evidence of ill-usage within the meaning of the Section under 
which the charge was laid. The immigrant whom Mr. Griffin is 
convicted of ill-using, not only makes no complaint himself, but is 
a consenting party to the termination of the contract. He states 
in his own evidence — " I admit that I simed the document here 
^' exhibited by the defendant, and that 1 fully understood the 
" meaning of it." Such document being as follows — " I hereby 
" agree and bind myself to forfeit all claim to the Proprietors or 
" Kepresentatives of Plantation Industry, for the unexpired term 
" of my indenture to said Estate, having obtained a release for the 
" said unexpired term." 

There is no imputation on Mr. Griffin of fraud, unfairness, or 
misrepresentation ; and it seems to me that the principle volenti 
nan fet injuria clearly applies. It does not even appear that the 
immigrant was a free agent in seeking to return to the Estate, for 
he was allowed no option in the matter by the Immigration Agent- 

Digitized by V^OOQIC 



GRIFFIN V CROSBY. 73 

General, being sent back in the custody of the police, and under 
these circumstances to convict an employer of ill-usage for simply 
refusing to take baek an immigrant, wno had voluntarily put an 
end to his contract, would, I think, be straining the law. 

Upon the general question, I am of opinion that there is nothing 
to {)revent an immigrant's contract of service being determined, 
like any other c<>ntract of service, by mutual consent ; provided 
such consent be fully and unmistakeably given upon a sufficient 
knowledge of all the facts. Looking to the difference in the scale 
of intelligence between the employer and the immigrant, it might 
perhaps, be desirable, for the purpose of guarding against 
imposition, in some cases, that no indenture should be cancelled, 
except in the presence of a person in authority; but that is a 
matter for the Legislature, and not for me to determine. It is 
admitted that there is no positive prohibition on the point, in any 
of the Immigration Ordinances, and with respect to the position 
that an indenture can only be cancelled by the Immigration Agent- 
General, on commutation being paid, or by the Governor in case of 
ill-treatment, I have to observe, that there are cases in which the 
contract is determined without the consent of the employer, and 
that they do not at all affect the present question. The payment 
of commutation is not a protection to the immigrant, but to the 
employer ; and it is more for the interest of the former to be freed 
from his obligation of service by the gratuitous consent of his 
employer, than against such consent by a money payment. It is 
not disputed that, on the 21st of August next, Soo-a-Chat would 
be entitled ,to terminate his indenture, by paying commutation, 
and the fact of his being allowed to do the same thiii^ now without 
paying anything, cannot put him in a worse position. But it is 
contended that there is a third party concerned, namely, the Colony, 
and thac if an indenture were allowed to be cancelled in this way, 
the immigrant might become, at some future time, a burden upon 
the Eleemosynary Institutions of the Country. It is clear, however, 
that the same argument applies to indentures cancelled by the 
payment of commutation, and the question is not whether the 
Colony may sustain a future injury by the determination of the 
contract by mutual consent, but whether there is anything in the 
existing law to render such a proceeding illegal, and I am of opinion 
there is not. 

I therefore reverse the decision, and quash the conviction. 
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NANCY DAVID v. FRANCIS De SILVA. 
IHth May, 18()3. 

(Ordinance 22 of 1862.) 

Larceny, 

This was an appeal from a decision of Mr. Fraser, S. J. P., who 
had fined the appellant in Review for larceny of plantains. The 
evidence went to show that the appellant had a color of ri^ht to 
the land in question, from which she had taken the plantains, in 
presence of the defendant in Review. The charge of larceny could 
not therefore be sustained, and the sentence of the Magistrate 
was reversed. 

Smith, C. J., gave judgment as follows : — 

In this case, the applicant for Review, Nancy David, was charged 
by the complainant, Francis De Silva, with stealing three bunches 
of plantains and nineteen roots of cassava, his property. Tlie 
evidence in support of the charge was, that the detenaant cut the 
plantains and dug the cassava from the ground in question, openly 
in the presence of the complainant and the Ranger of the Estate; 
and in her defence, she claimed to he legally in possession of the 
land, and complained that she had been illegally dispossessed. 

Whether the act of the defendant amounted to a trespass, of 
which the Magistrate could take cognizance, is a question beside 
the present enquiry; but it was clearly no larceny. To constitute 
the crime of theft, the taking and conveying away must be aniTM 
furandi, that is to say, there must be no color of right to excuse 
the act. " If," says Lord Hale, " under color of arrear of rent, 
" although none be actually due, I distrain or seize my tenant's 
*' cattle, this may be a trespass, but is no felony. If I take an 
" estray upon a claim of right to it, as Lord of the Manor, it is no 
" felony however groundless my claim may be." (1 Hale, 509.) In 
the present case the circumstances negative any presumption of 
criminal intent on the part of the defendant, and shew that the 
defendant did the act complained of in the assertion of an obliged 
right. That right may be well, or ill-founded, but in either case the 
defendant cannot be convicted of larceny, for asserting it. I there- 
fore reverse the Magistrate's decision, and quash the conviction. 



Digitized 



by Google 



75 



BRYCE GEMMEL r. ALEXANDER BENJAMIN. 

14^/^ July, 1863. 

(Ordinance 2 of 1853.) 

Masters and Servants — Nature of Contracts. 

This was an appeal from a decision of Mr. Chignard, S. J. P. 
It appeared that the defendant in Review had commenced on 
certain work, and had refused to finish it. 

The Magistrate dismissed the case from want of contract, but 
Beete, J., held, that having once commenced his work, the existence 
of a contract was establislied. He gave judgment as follows :-^ 

Having heard Mr. Gilbert, for the plaintiff in Review, and Mr. 
Bent for the Defendant in Review ; I nereby quash the decision of 
the Magistrate, for the following reasons : — 

I consider the interpretation put by him upon the 2nd Section, 
of Ordinance No. 2 of 1853, erroneous ; where the service to be 
performed under any contract has been commenced, there is no 
necessity to show that such contract was in writing, or made befora 
two witnesses, and the evidence of Mr. Gemmel, which is uncon- 
tradicted bv the other witnesses, is sufficient to establish the 
existence of a contract in this case, and also the breach thereof by 
the defendant. 



THOMAS BISHOP- DUGGIN, REVENUE OFFICER, r. JOHN 
DeMENDONCA. 

mh July, 1863. 

(Ordinance 14 of 1861.) 

Sub' Id ting Woodcutting License — Framing Charge. 

The defendant was charged before Mr. E. W. K. Crocker, Super- 
intendent of Rivers and Creeks, for that he did " during the present 
year, sub-let his woodcutting grant in the Icoorawa Creek, to W. C. 
Hetmeyer, contrary to Oixlinance 14 of 1861, Section 21, Clause 1." 

The Superintendent fined defendant Twenty-four Doljars. Th^ 
defendant appealed. 
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Norton, J., gave judgment as follows i — 

I reverse this conviction, because it is bad, as disclosing no offence 
either under Ordinance 14! of 1861, on which it purports to be 
founded, or, indeed, any offence known to law. The offence created 
by Ordinance 14 of 1861, Section 21, is the sub-letting or subdividing 
the interest in any woodcutting license, ojr any license of occupancy, 
except with the special permission of the Governor. There is no sudi 
offence as sub-letting a grant, nor is the defect helped by describing 
such grant as a woodcutting one, as is done in this information. 
Although I have no moral doubt, that by the grant referred to, a 
woodcutting license is meant, still I cannot intend this, as " no 
*' intendment is admitted to help out a description, defective in 
" the want of an essential component." — Paley on convictions, p. 
187, 4th Edition. 

1 cannot travel out of the record in which it is expressly described 
in the information as a woodcutting grant, and in the conviction, 
a grant simply ; but were it even competent for me to consider 
grant here, as equivalent to woodcutting lioense, the conviction is 
still so defective that it cannot be sustained, as it discloses no 
offence at law. The mere sub-letting one's license, is no offence, 
except under certain circumstances; those circumstance being in 
t'le present case the sub-letting without the special permission of 
the Governor. Tlie law requiring " in all cases where an act made 
" punishable by Summary Conviction, may be lawful, if performed 
" under certain circumstances, that these circumstances ought to be 
" negatived in the conviction, as they are plainly implied, and form 
" necessary ingredients in the offence/' — Fletcher v. Calthorpe, 6, 2, 
B. and Paley 182. 

Again, Lord Mansfield says in R v. Garden. 4 Bur, 2,279, " that 
" if the fact as charged may be consistent with the innocence of 
" the prisoner, no offence is charged. The question then comes to 
" this ; on whom is the onus of negativing the excuse." Clearly 
on the complainant. 

In the matter of James Geswood, reported in 2 Ellis and Black- 
burn, Q. B., it was ruled that the commitment must shew an offence 
within the act, that the Statute has been infringed. In this case, 
Geswood had been committed for absenting himself from his 
master's service, without assigning any sufficient reason, contrary 
to the form, &c. In delivering the judgment of the Court, Lord 
Campbell thus expressed himself — " Now, in this commitment, the 
" offence is so described as to make the gist of it to be, absenting him- 
" self without assigning any sufficient reason," Had it said, " without 
" sufficient reason," it would have been right. But as it is worded 
*' he might have a sufficient reason, which he did tiot assign." Again, 
another maxim is, that all the facts necessary to support the pro- 
ceeding, be expressly alleged, and not kept to be gathered by 
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inference or intendment; Paley (4). Lord Ellenborough thus Taid 
down the rule of law — " That the Court can intend nothing in 
" favor of convictions, and will intend nothing against them/' — K. v. 
Hazell, 13 East, 141. 

It may be alleoed that the words contrary to Ord. 1 4 of 1861, Sec. 21, 
necessarily imply the existence of those circumstances essential to 
the act in question being an oftence. This is not so, the law being, 
" that if the charge falls short of the necessary legal description of 
" the offence, the omission is not cured by any allegation of its 
" being done unlawfully or fraudulently, or the like, or by stating 
" that it was against the form of the Statute, for the last allegation 
" is no more than a legal inference, which must be supported by the 
" premises ;" Paley 139. There, the allegation, that it was contrary 
to the Ordinance, is no more than a legal inference, which the 
premises may, or may not support. The conviction in this case, does 
not follow the prescribed form in the Schedule, and is defective in not 
stating the time the act complained of was commtited. This is 
necessary to show that the information was laid* within six months 
from the commission of the alleged offence. I order the grant and 
licenses to be restored, and the original complainant to pay cost of 
these proceedings. 

Objections still lie to the conviction, which must shew that an 
offence at law has been committed. The* safer course in every case 
for the Magistrate to pursue, is, to-foUgw the form given in Ordi- 
nance 19 of 1856. 



STEPHEN DE CAMERA v. ELIZABETH BEN. 

Sth August, 1863. 

(Ordinance 6 of 1855.) 

To provide for the Maintenance of the Poor^ and for Illegitimate Children, 

This was an appeal from a decision of Mr. Humphreys, S. J. P. 
The Magistrate had made an order on the appellant in Eeview, that 
he should pay so much per month for the support of his illegiti- 
mate child, but the order or minute neglected to state the paternity 
of the child, and the Magistrate refused to allow the appellant to 
bring forward a witness on his behalf, which is contrary to the 
Ordinance 6 of 1855. The decision was reversed. 

Smith, C. J., gave judgment as follows : — 

This was an application for Review in an affiliation case before 
W. Humphreys, Esq., S. J. P., in which the Magistrate made aa 
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order ou the defen Jaut ; the luhiute or memorandum whereot is as 
follows : — " Defendant ordered to pay the complainant the sum of 
" $4 and the costs of the complaint, 76 cents, and in default of 
" payment to be distrained, and failing distress, to be imprisoned 
'' tor fourteen days, and to pay to the Clerk of the District, on tht> 
" 1st day of August, and on the 1st day of each succeeding month, 
" the sum of $4, failing which to be distrained, and in default of 
** distress to be imprisoned for each offence for the period of 14 days." 
The defendant disputed the paternity of the child and urged that, 
from its colour, he could not possibly be the father. In support of 
this defence he wished to have Dr. Cameron examined as a witness 
in his behalf, and Mr. Humphreys admits that the reason he (li<l 
not wait to take Dr. Cameron's evidence was, that, he did not 
consider such evidence necessary. The 39th Section of the Poor 
Law Ordinance, (No. 6 of the year 1855), enacts that the Justice 
shall hear the evidence of the woman, and such other evidence as 
she may produce, and shall also, hear any evidence tendered by or 
on behalf of the person alleged to be the father, and it was'un- 
doubtedly the duty of the Magistrate to have heard Dr. Cameron's 
evidence and then to have decided upon the weight to be 
attached to it. His omission to do this of itself, vitiates the 

Sroceedings. But I must further notice that the order is, essentially, 
efective, and that the Magistrate appears to have mistaken the 
course to be followed in thesp cases. In the first place, there is no 
adjudication that the defendant is the putative father of the child, 
which is the very foundation of an order of Affiliation, neither is 
there anything to shew that the money is to be paid for the mainte- 
nance and support of the child, nor is there any limit to the time 
during which the order is to continue in force. It purports to be 
an order on the defendant to pay $4 a month, to the Clerk of the 
District for an indefinite time, and even in minor particulars the 
order is irregular. The Ordinance says the order is to be for a 
weekly payment ; the Magistrate orders a monthly payment ; the 
Ordinance says that the money is to be paid to the mother, or to 
any person who may be appointed to have the custody of the child ; 
the Magistrate orders it to be paid to the Clerk of the District, and 
it does not in any way appear, that that officer has been appointed 
to have the custody of the child, or that he has any legal mterest 
in the matter. In the second place it is quite erroneous to include 
in an order of AffiiHation, a general order of distress, or of 
imprisonment in default of distress. The Ordinance enacts — *' if at 
any time after the expiration of one calendar month from the 
making of such order, it shall appear to any Justice upon oath, or 
affirmation that any sum to be paid in pursuance of sucn order, has 
not been paid such Justice may, by warrant, cause such father 
to be brought before any two Justices (or according to the present 
Law, before any one Stipendiary Justice of the Peace) to be dealt 
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with according to Law. Provided, always, that if the woman shall 
have allowed the weekly payment to be in arrear for more than 
twelve successive weeks, witnout application to a Justice, the father 
shall not be called upon to pay more than the amount due for 
twelve weeks, and no warrant of distress shall be issued for more 
than the amount of arrears for twelve weeks." What ought to be \ 
done is as follows : — ^The order of Affiliation should contain simply ' 
an Adjudication that, the defendant is the putative father of the 
child, and an order on him to pay to the mother so long as she 
shall live and is of sound mind and shall not be in any prison, or 
to the person who may be appointed to have the custody of the 
child, a weekly sum to be therein named, until such child shall 
attain the age of fourteen years, or shall die, or the mother shall 
marry, with such order as to costs and other incidental expenses as 
to the Justice shall seem meet. The Order of Affiliation should be 
formally drawn up and a copy served upon the defendant, and if 
disobeyed, for the space of a month, the mother may apply for a 
warrant against him verifying her complaint, or information upon 
oath. The complaint or information being duly sworn to, the next 
?^tep is for the Justice to issue his warrant for the apprehension of 
the defendant, to be brought before a Special Justice to be dealt 
with according to Law. On the defendant being brought up and 
alleging no sufficient legal reason for non-compliance with the order, 
the Magistrate may then issue a Distress Warrant for the recovery 
of the arrears under the affiliation order, not exceeding the amount 
<lue for twelve weeks. If the defendant has no goods and chattels 
upon which a distress can be levied, then, a Warrant of Commitment 
may be issued ; but it should be distinctly borne in mind, that 
inasmuch as the Ordinance provides that not more than twelve 
W( eks' arrears are to be recovered in discharge of the wholp debt, 
the mother, to keep alive her claim, for arrears under the order, 
should apply for a fresh Warrant as each twelve weeks expire 
without payment. 

I have been thus particular in pointing out the right procedure, 
because, I believed that, misapprenension exists on the subject. The 
practice in England in Affiliation cases under the corresponding 
provisions of the Poor Law Act, is well understood, and duly carried 
out, but there is reason to apprehend that the practice here is 
somewhat loose, and I trust that the result of this Review, will be 
to introduce greater regularity and precision for the future. 

It only remains for me to say, that I (juash, as I do hereby cjuash 
the order and all the proceedings in this case. The woman is, of 
course, at liberty to proceed de twvo, to establish her complaint, 
a;::ainst the defendant, and it will be then, the duty of the Magis- 
trate to hear and determine the case and to adjudicate thereon 
according to Law. 
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JAMES RODNEY v. JOHN SAMPSON. 

Uth September, 1863. 

(Ordinance 19 and 20 of 1856.) 

Power to award imprisonment in dsfault of pat/meat^ and in what Cases — 

Practice generally, r 

This was an appeal from the decision of Mr. Fkaser, S. J. P., 
who had sentenced the appellant in Review, to 30 days imprison- 
ment, and to pay a fine of $24 and costs, or in default of payment 
two months additional imprisonment, for assaulting the defendant 
in Review in his duty as Police Constable whilst executing a distress 
warrant. The sentence of the Magistrate was reversed, but 
Beaumont, C. J., condemned the applicant in review, to pay the fiixe 
and costs in three days. The following is the judgment : — 

I reverse the Magistrate's sentence in this case, and condemn the 
applicant in review, James Rodney, to pay a penalty of $24 and the 
costs, awarded by the Magistrate ; such penalty and costs to be paid 
by the said James Rodney, within three days after this day. 

And I further order the Magistrate to rectify the conviction in 
this case, in conformity with the terms prescribed in Ordinance 
No. 20 of the year 1860. 

I have reversed the Magistrate's sentence in this case, on the 
ground of its being unauthorised by Law. Ordinance 20 of 1856, 
gives the Magistrate no power to award imprisonment in default of 
payment of a penalty or costs, nor to award costs at all. Ordinance 
19 of 1856, Section 33, indeed authorises such imprisonment, but 
only in two cases: — 

1. After levy and no sufficient distress. 2. If it shall appear to 
the Magistrate that to levy by distress would be ruinous to the 
defendant's family, or that the defendant has no goods or chattels ; 
neither of these cases occur here. The second case must be 
" made to appear " to the Magistrate, Judicially, on evidence, and 
the grounds must form part of the proceedings, and the conviction 
and sentence should state that it has so appeared — V. Schedule to 
Ordinance 19 of 1856, 1. 1 — Section 24 of Ordinance 19, authorises 
the Ma^strate to award costs in cases of summary conviction, and 
to imprison the defendant for non-payment, but only after having 
first issued a warrant for distress for them, and having failed to find 
a sufficient distress. 

A penal sentence in Law is so clearly indivisable that it cannot 
be good in part and bad in part ; and this sentence therefore must 
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be reversed altogether. Thus, it becomes necessary for the Judge 
in Eeview, to consider th^ facts of the case, in order to impose a 
new sentence, although, under ordinary circumstances he would not 
reconsider the question of the quantum of punishment awarded by 
the Magistrate's discretion. 

I have therefore adjudged the defendant, Rodney, to pay a penalty 
of $24, and costs, awarded by the Magistrate. 1 consider this to 
meet the justice of the case, nor should I have imposed so severe 
a penalty had I not considered that the offence is one which, in 
even its least aggravated form cannot be passed over lightly. But 
I must say, that so far from considering this case an aggravated 
one, I think it is one in which there appear no circumstances of 
aggravation and many of extenuation. 

I think the resistance and assault are proved, but only in one 
particular, viz. : — the hauling of the table in resistance to Sampson, 
the result of which was, that the latter was pushed or struck by it. 
The rest of the case is reduced to a mere process with no malus 
animius beyond such excitement and irritation, as must always 
attend such occasions. Cambridge's evidence, when taken in con- 
nection with that for the defence, I thinks leaves nothing more in 
the case. 

On the other hand it is plain that Rodney must, naturally, have 
been greatly irritated at having his goods taken in another man's 
house for that man's taxes, especially when (as it would seem), his 
own house had been sold for his own taxes. Perhaps one can 
hardly imagine more natural cause for excusable irritation, espe- 
cially when (as also appears), the wife and friend of the landlord 
begged the officer to wait a little while, in order that they might 
get from some one, who was, just then a short way &S, the amount 
remaining unpaid — ^for it seems that part had actually been paid — 
and after all, no one else took part in the fracas, Rodney's friend 

fersuaded him to be quiet; when the table fell back on the 
bliceman, Rodney immediately apologised for it as an accident,, 
and thus the case, as it appears on the evidence, has really a very 
sunple complexion. It is out of the question to take into account^ 
on this summary conviction, other alleged circumstances as to 
Rodney's conduct, which are stated by the Magistrate in his note 
appended to the proceedings returned. The offence, itself, is one 
which deserves and calls for judicious punishment. If Rodney's 
conduct had been such as the Magistrate states it, then he might 
have been punished for that, on a charge brought ; he might, per- 
haps, have been indicted for conspiracy, or tor riot ; but if this 
wa.s not done, it can never seriously be said, that the punishment 
due for this offence on summary conviction, is to be extended by a 
Magistrate to meet other offences. 
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I have to add that, the proceedings, as returned to me, appear to 
be in many respects, irregular. The caption ought to shew the 
Magistrate's District, so that, with the charge, it should appear that 
the case fell within his jurisdiction; the witnesses' descriptions 
should be given ; the charge should have followed the words of 
Ordinance 20 of 1866, not that there is any ill result in this case 
from usin^ the conjunction " and," or even from adding the word 
"obstructmg;" but it happens that there is another Ordmance 
(No. 20 of 1862), which provides another proceeding for cases of 
" obstruction," and it was strenuously argued here, that, the use of 
that word was fatal to the whole proceedings ; again, the distress 
warrant was a material part of the prosecutor a case, but it appears 
in the depositions apart of the defendant's case, and though 1 con- 
elude that this is a minor error, and that it really was introduced 
on behalf of the prosecution, that ought not to. have been done 
after the defendant's case, as it was not in reply to any of his 
evidence. In short, when the Plaintiflf's case was closed without 
the warrant, it failed ; and I may add further, that it does not 
appear, even now, that, the house where Rodney's goods were, 
was included in tiie lots mentioned in the distress warrant. Had 
either of these points been raised in the grounds of Review, it 
would have been fatal ; and indeed, though I have on the best 
consideration I can ^ve to it, concluded that, as this case comes 
before me, the conviction may be sustained, I feel by no means 
confident, that that conclusion is right. 

But there is another point which I must notice especially, because, 
it must be amended before this sentence can be acted upon, or 
drawn up, viz. : that on the proceedings, as returned to me, there is 
no conviction to be found. If^ after they had been returned, to the 
Pro-Sheriff, any action had been brougnt by Rodnev, this might 
have been found to vitiate the whole proceedings. The Magistrate 
should, as a matter of regularity, even if Ordinance 20 of 1856, 
Section 24 and 38, be not compulsory, follow, or as nearly as may 
be, the forms of conviction contained in the Schedule of that 
Ordinance; that should be done in this case now ; the form being 
of course filled up in accordance with what took place on the hear- 
ing before the Magistrate, and bearing that date; and I may add 
that it would be safer as the form contains an L. S. to return it 
under Seal, when this amendment is made and not till then. The 
conviction will be modified by substituting the sentence pronounced 
by me. In the meantime, in my opinion, it would not be safe to 
take any step under the conviction, or my order. 
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IQNATIO GOMES v. J. P. CUCKOW, SUB-COMMISSARY OF 

TAXATION. 

10th November, 1863. 

(Ordinance 1 of 1837, commonly called the Sabbath Ordinance.) 

Selling Spirits on a Sunday, 

Jmpii^onment iff excess of Jurisdiction — LiahiliUf of Master for Srrvant^s wts^ 

This was an appeal jfrom a decision of Mr. Fraser^ S. J. P., who 
had condemned tne appellant in Review, to pay a penalty of $24 
and the costs, for selling Spirits on a Sunday. The facts of the 
case appear, in the judgment of Smith, C. J., which are as follows : — 

This was a complaint preferred by the Acting Sub-Commissary of 
the District, against Ignacio Gomes, for selling Spirits in his Spirit 
Shop, at Vigilance, in contravention of the Sabbath Ordinance, and 
the Magistrate considering the charge proved, sentenced the defen- 
dant to a fine of Twenty-four dollars and costs, and in default of 
payment to imprisonment for one month, with hard labour. 

This conviction is bad, inasmuch as it imposes on the defendant, 
in default of payment, a term of imprisonment which the Magis- 
trate had no power to inflict by virtue of the Ordinance under 
which the sentence was awarded. The maximum term of impri- 
sonment in case of non-payment of a penalty, authorised by the 
Sabbath Ordinance, is six days, and to impose* a month is an excess 
of jurisdiction which vitiates the proceedings. 

But upon the merits, I am further of opinion, that there is not 
sufficient evidence adduced to sustain a conviction against the' 
defendant. All that was proved against him amounts to this— - 
that on the Sunday in question, two informers went into the shop 
by the back door ; that the shopman and a little boy were alone in 
the shop, and that, in the absence of the defendant they bought 
and drank some brandy which was served to them by the shopman. 
The Licensing Ordinance (No. 15 of 1850), contains an express 
provision rendering the keeper of every Spirit shop responsible for 
any breach of that enactment committed by any person in his 
employment, but no such clause is to be found in the Sabbath 
Ordinance ; and in order to fix a party with penalties under the 
latter, I am of opinion there should be reasonable evidence either 
that the party accused, himself did the illegal act charged, or that 
he caused it to be done by the instrumentality of his Servant, or 
Agent, who may have authority for that purpose, either express, or 
impUed; nctual or constructive. In this case nothing was shewn 
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to connect the defendant, Gomes, with the act of his shopman. It may 
be that the Sabbath Ordinance is defective ; but that is a question 
for the consideration of the Legislature^ and my duty as a Judge 
sitting here, ia. to administer the Law as it is, and not according to 
any notion I may entertain as to what it ought to be. 

For the foregoing reasons I reverse the Magistrate's decision, and 
quash the convictioa 



ANTONIO DE FREITAS, ANTONIO DE FERARA 

Versus 

GEORGE ALLEYNE. REVENUE OFFICER. 

Uh January, 1864. 

(Ordinance 14 of 1861, Regulating the Renting and Sale of 
Crown Lands. ) 

Ultgally Cutting Timber on Ungvanted Crown Lands. 

This was an appeal from the decision of Mr. Der Vceux, S. J. P. 
It appeared that the Appellants in Review, had been illegally cutting 
certam timber on ungrantfed Crown Lands, in Origuia Creek, 
Demerara River, for which offence the Magistrate had fined them. 
The documents sent to the Court were of so informal a character, 
and so irregular that the Judge declined to make any order. 

Beaumont, C. J., gave judgment as follows : — 

The Court having been duly opened, and having heard Mr. 
Gilbert for the applicants in Review, and there being no appearance 
for the defendant in Review, His Honor the Chief Justice declined 
to make any order in this case, inasmuch as the documents 
forwarded to the Registrar of the Court as an Extract from the 
Record Book of the information, or complaint, the evidence taken 
and the decision, arc so infonnal that they must be treated as a 
nuUity and of no force or effect. 



MITCHELL JOHNSON v. DANIEL JACK. 

lUh April, 1864 

(Ordinance. 23 of 186L) 

Petty Damages, 

This was an appeal from the decision of Mr. Humphreys, S. J. P. 
The Defendant in Review, brought an action of damages against 
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the Appellant in Review — ^his Goats having come into the former 
land and destroyed his provisions. The Magistrate gave judgment 
against the appellant for One Dojlar and costs, to be levied by dis- 
tress. The proceedings in this case were so informal, the Judge 
could not attribute to them any Force or effect. The sentence 
was therefore reversed. 

Beaumont, C. J., gave judgment as follows : — * 

I reverse the decision of the Magistrate in this case Tor the 
following reasons : — 

I am obliged to quash or reverse, or discharge the Order, brought 
under Review in this case, — I say quash, reverse, or discharge, 
because I really do not learn what is the real nature of the Order, 
and therefore to what specific objections it may be open ; or on 
what specific grounds it might be sustained : whether it is a con- 
viction, or whether it " intends," or proceeds upon a conviction, or 
whether it is an Order, in respect of the private interest of the 
complaint, or under what Ordinance it is in either case made. It is 
enough, however, that the proceedings returned for Review do not 
show, on the face of them, what their character is, as neither con- 
viction nor penal order under Summary Magisterial powers can be 
sustained when thus indeterminate. 

In minor matters also, but matters highly important the proceed- 
ings are wholly informal No caption ; no signature to the deposi- 
tions ; no finding or judgment ; no statement of the defendant's 
presence ; nothing to distinguish one part of the proceedings from 
another. I must observe too, on the important discrepancy between 
the two copies of what I suppose are aepositions which are before 
me, the copy supplied to the appellant in KevicAv, and that returned 
to the Registrar. The complainant being made to state in the one 
case that the trespass was on Tuesday; in the other case on 
Thursday ; I need not say how vital such a mistake might be. 

I regret very much to have to take this course upon such unsatis- 
factory grounds, viz. : that whatever the merits of the case may be, 
the documents which purport to record the proceedings in the case, 
are so informal that I cannot attribute to them any force or effect. 
This is the more to be regretted, and there can be the less reason 
for it, inasmuch as the Magistrates, are by various Ordinances and 
the forms prescribed in them, furnished with directions, which, if 
they were only pursued (of course with that reasonable discretion 
which must be observed in adopting general forms and rules), would 
prevent the possibility of such proceedings being set aside on formal 

Soimds. Not only is every form prescribed, but printed for the 
J^strate's use, with a reference on it (which, by the way, every 
Magistrate is also expressly directed to make in his Record Book), 
to tne Ordinance under which it is prescribed. 
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I might indeed, form a guess that the defect of form In this case, 
is of a fundamental kind, and that these proceedings are of that 
character as not to be the subject of Review at all, but of a civil 
nature under the Petty Damage Ordinance ; if so they are the 
subject of an appeal to the Inferior Civil Court, but being brought 
before me on Review, I must judicially look at them in the light in 
which! Ifcve done so and act accordingly. 

1 seVaside the Magistrate's Order in this case. 



THOMAS SAMPLE v. ROBERT HOPKINS. 

SOth April, 1864. 

(Ordinance 20 of 1862.) 

Affsmilt where title to land is in dispute. 

This was an appeal from the decision of Humphreys, S. J. P., 
who had fined the Appellant in Review, $12, and costs $1 76, for 
assaulting and beating the Defendant in fleview. It appeared that 
the assault rose from some dispute as to title of land, in which case 
the Magistrate has no jurisdiction. 

Beete, C. J., reversed the sentenct) of the Magistrate for the 
following reasons : — 

I reverse the decision of the Magistrate in this case, because it 
appears to me that, the assault complained of, was one, strictly, 
within the intention of Section 47 of Ordinance No. 20 of the 
year 1862, tod that the Magistrate had no jurisdiction to try it at alL 



EDWARD JAMES v, SPENCER CAMBRIDGE. 

l^th May, 1864. 

(Ordinance 1 of 1863.) 

Villages Ordinance. 

This was an appeal firom the decision of Mr. Fraser, S. J. P. 
The Defendant in Review, had brought up the Appellant in Review, 
before the Magistrate, for acting in an urgent and oppressive 
manner (as he thought) while executing a levy warrant for taxes, 
under Section 19 of this Ordinance. The Magistrate was of a 



Digitized 



by Google 



JAMES V. CAMBRIDGE. 87 

different opinion, and dismissed the case. The Judge reserved the 
final disposition of the case. The facts of the case will more fully 
appear in the judgmefnt which Beaumont, C. J., gave as follows : — 

This is the case of a petition of complaint, presented to Mr. 
Fraser, Stipendiary Magistrate by Edward James, under the provi- 
sions of the 19th Section of Ordinance No. 1 of 1863, which 
authorises—" any person considering himself aggrieved," " to com- 
plain" of anything done unjustly, or oppressively" in regard to a 
levy or sale of goods effecten by distress under that Ordinance. 

The complainant here alleges that, his house at Friendship 
Village, was broken open by Spencer Cambridge, (a Collector of 
Rates), and assuming to aci under the authority of the Ordinance 
in question, in co-operation with certain Policemen, and he pre- 
sented his petition to the Magistrate; complaining of this as 
" unjust and oppressive." 

The Magistrate has dismissed the complaint on the grounds 
which I do not think it necessary to weigh or remark upon, bec^ause 
I do not propose, at present, at all events, to dispose of the case 
upon its merits. 

The Section of the Ordinance in question contains no provision 
whatever, as to what is to be done upon such a petition, and I am 
not disposed, in a case where there is open to the petitioner another 
femedy, and still less so if such remedy is a more suitable one, 
to enter upon the difficult task of enquiring and deciding what 
relief (if any), a Magistrate or this Court may administer under 
this provision, and how that discretion (for plainly in the absence 
of a prescribed remedj, the application of any, which may be found 
admissible, must be discretionary), ought to be examined. 

The Solicitor-General indeed suggested for the Petitioner that, 
I might refer the case back to the Magistrate for reconsideration, 
but' I apprehend that reconsideration would be a very unsatisfactory 
course to require of the Magistrate, unless I could furnish him with 
some guide to the practical result of such reconsideratioa He 
also, asked me that I would, at all events, declare that the conduct 
of the overseer was unjust and oppressive, and order him to re- 
deliver the articles levied on, to the petitioner. 

Now, I am quite satisfied that it would be quite out of place 
and derogatory to this Court, to make such a declaration as was 
suggested, without proceeding to afford a remedy ; and as to the 
specific remedy of re-delivery, I could not in any event, order that 
its being shown that the goods are in the possession of Cambridge, 
which has not been done or suggested. 

X The proposition, however, that I should take means to ascertain 
tne value of the goods, and order the payment of that amount, by 
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Cambridc^e, forces me to rocur to the difficulties on the threshold of 
the [)etiti oners' case ; viz. : — 

Is'tly. Whatever remedy tlie section in question may authorise, 
was it intended to apply to such a case as this ? 

2nd]y. If the Section does apply, does it empower the Magistrate, 
or this Court to award damages, or any, or what penalty ? 

The difficulties in the way of a satisfactory answer to the second 
question, I have already alluded to ; but I think it also requires 
much consideratien to enable me to say that the Ordinance meant; 
in providing for cases of " injustice and oppression," to give a now 
remedv for conduct of direct illegality and violence. It is true that 
such illegality may be unjust and oppressive, but in a legal sense it 
would rather seem that such character is lost, or merged in its more 
positive illegality, and the frame and language of the Section, and 
the vagueness of its remedial provisions mignt rather lead to the 
jnference that it was intended to apply to hardships arising within 
^he legal administration of its provisions, and to give to the Magis. 
I^rate some power of control and moderation as to the proceeding^ 
^f the Overseers and Collectors, authorised under that Ordinance 

Now, here the complaint made is of violent, riotous, and illegal 
conduct, which might give occasion, if well-founded, either to a 
right of Civil Action, or to the proceedings of a nature directly 
penal, or criminal. These are the proper remedies known to the 
Law, and assuming that the complaint was weU-founded, there can 
be no question that it is a case much more fit for one of such 
remedies, than for any remedy which I could see my way to afford 
on this petitioa 

In the face of these difficulties and considerations, I do not feel 
authorised to make any order at present in this case ; but inasmuch 
as the (juestions arising under the Ordinance, are of some difficulty, 
and as if my doubts about this case falling within the provisions of 
the Ordinance should turn out to be unfounded, it might, perhaps, 
follow that the petitioner after having sought this remedy, would be 
deemed precluded Irom taking any other course, I do not think it 
riorht to dismiss this Review, but with this expression of my opinion, 
I resa:Te the final disposal of the case. 

Of course I do not, myself, entertain the opinion that the 
petitioner would be so precluded, or I should feel bound to face the 
several questions to which I have adverted. 
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DOXALD YOUNG, SUB-COMMISSARY v. GILBEBT MONRO: 

2SthMay, 1864-. 
(Road Ordinance No. 30 of 1856.) 

Failing to effect Simdry Works ordered by Commissary. 

This was an appeal from the decision of Mr, Chignard, S. J. P.^ 
who had dismissed a case brought by the Appellant in Review,, 
against the Respondent in Review, for having failed to effect sundry- 
works ordered by the former to be done on the Public Road of 
Plantation Feao' Kot, by serving a Road Notice on him according to 
Law. This case turned on the point, whether the Sub-Commissary,, 
as well as thfe Commissary, had jurisdiction in serving Road Notices,, 
and orderinig^ repairs to be done to the roads without the authoriza- 
tion of the* Commissary, there being two officers at this date, the 
latter office being now done away with. The Judge remitted the 
case to the further hearing oi* the Ma^strate^ shoula the appellant 
in Review, think he could establish his charge. 

BEAUAtONT, C. J., gave the fallowing judgm^ent : — 

This case coibcs before me^in the shape which seems to require me 
to determine a (]uestion of some in^ortance as to the construction 
of the Road Ordinance (No. SO of 1856), taken in connection with 
the Commissary's Ordinance (No. 16 of 1858). 

The merits of this case are not before me ; nor indeed, are any 
of the facts disclosed so as to enable me to see in what precise way^ 
or with reference to w^hat point of the proceedings, the question of 
Law. arose upon which the Magistrate appears to have decided, and 
which is now submitted for my judgment. Suffice it, however, that 
upon his view of that pcjint he declmed to hear the case, and thus 
it becomes necessary for me to consider it. But at the same time,, 
and although my judgment upon that particular question seems to 
be that on which the Magistrate acted, I am not able to see, or to 
say whether the dismissal of the case would, or would not, properly 
follow from that view ; and thus, although I am of opinion that 
the " Sub-Commissary of Taxation," has no specific and inherent 
authority under the Road Ordinance, I must remit the case for 
further hearing by the Magistrate in case the complainant considers 
that he can establish his complaint in conformity with my decision 
of the single point which, at present, seems sufficiently disclosed to 
require decision. 

That point, as I gather it from the papers before me, is whether 
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or not, a Sub-Commissary of Taxation is entitled to exercise any of 
the functions, orauthorities reposed in the "District Inspector" under 
the Road Ordinance of 1856. I think he is not so entitled to Bxer- 
cise any such function or authority as required a specitic statutory 
sanction, though, of course, there are many matters of mere aa- 
ministration (investigations, reports, communications of various 
kinds) which require no such authority. But the statutory powers 
given to the Inspectors do not, I thinlt, extend to the Sub-Commis- 
saries. The Road Ordinance (Section 3), appoints the " District 
Registrars," and the " Sub-Registrars" of Divisions, to be and act as 
" Inspectors and Sub-Inspectors of Roads and Bridges for the 
" Districts and Divisions in which they may be employed under the 
" provisions " of Ordinance 29 of 1856, and then throughout the 
rest of the Ordinance, a number of specific duties and authorities 
are conferred on the District Inspectors and persons to be authorised 
by him in writing ; but there is not one single authority conferred 
on the Sub-Inspectors, or even any allusion to them after the 3rd 
Clause. This has led me to consider whether I cannot construe the 
words "District Inspector," so as to include Sub-Inspectors; but I 
think I cannot do so. The different phrases in Section 3 are too 
distinctly referable to one another. The " District Registrars," and 
'* Sub-Registrars of Divisions," referring exactly and respectively and 
distributively to the " Inspectors and Sub-Inspectors of Roads and 
** Bridges for the Districts and Divisions, in which they may be 
" employed." This being so clear to my mind, I need hardly advert 
to any apparent inconveniences which have been suggested ; but I 
can readily conceive that, the theory of this Ordinance (and not an 
irrational one) was to require that, the Sub-Inspectors should have 
a specific authority from the District Inspectors to enable them to 
act in their behali in cases in which such substitution is authorised. 
Under section 5 of Ordinance 16 of 1858, the powers of the Sub- 
Commissaries are defined to be those folrmerly exercised by the 
Sub-Commissaries at the date of the Ordinance 31 of 1856, and 
those of the Sub-Registrars under Ordinances 30 and 31 of 1856 ; 
16 of 1857, and 8 of 1858, none of which confer on the Sub- 
Registrars the powers of District Inspectors. 

With this expression of my opinion, I remit the case for the 
further adjudication of the Magistrate. 

If the complainant should not think proper to proceed with the 
complaint again, and should the Defendant desire to have the case 
disposed of oy a formal dismissal, he may apply to this Court for 
that purpose; but at present the proceeaings seem to me in such 
an incomplete shape tnat I ought not to dismiss the case without 
giving the complainant an opportunity to complete it. 
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GEORGE BASCOM v, SANDY HAZZARD, 

28^^ May, 1864 

(Ordinance 2 of 1853.) 

Masters and Servants* 

This was an appeal from the decision of Mr. Huggins, S. J. P,; 
ivho had dismissed a case brought by the appellant in Review, against 
the respondent in Review, a task-gang driver, for a breach of con- 
tract, in not performing certain wont he had engaged to do at 
Plantation. Windsor Forest The Magistrate held that the task-gang 
<lriver was not a servant under this Ordinance, and could not be 
held responsible, because the other laborers he had employed had 
left their work, they not being privy to the contract It might be 
s. case for compensation for damages, but with that he had nothing 
to do. 

Beaumont, C. J., concurred with the Magistrate, and gave 

judgment as follows : — 

I dismiss this Review, and condemn the applicant for Review in 
the costs of Review, for the following reasons : — 

In this case I shall dismiss the application for Review, as I concur I 
with the Magistrate in thinking it is not one falling within the I 
provisions of the Master and Servant Ordimince, No. 2 of 1853. I 

The Solicitor-General sought to establish, on behalf of the 
appellant, that the forfeiture imposed under Section 10, of that 
Ordinance, is merely by way of damages, as upon breach of con- 
tiact ; that it is compensation to be assessed and awarded civiliter, 
and that the "clause, or the penalty, or the proceeding under it, is 
not of a penai nature. This argument was used in order to remove 
some of the difficulties which occur in the way of treating this case 
as a penal one. But' I cannot acquiesce in that view. I think, on 
on the other hand, though the amount is made payable to the 
employer, it is not the less a penalty. That it does not necessarily 
rest on the footing of compensation ; but on the other hand 
the full forfeiture might, in many cases, be justly imposed where 
there might be no actual damage occasioned by the act complained 
of, and that, in short, this provision does not stand on a diflerent 
footing in this respect from the other cognate provisions of the 
Ordinance which are unmistakably of a penal character. 

Then, is it possible for this penal Section to be so interpreted 
consistently with the ordinary and w^l!-known rules of construction 
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applicable to such cases, as to extend the obligation and liabilities 
of Servants under it, to a person such as this defendant, who has 
contracted to do a job with a task-gang at a given price? I feel 
satisfied that it cannot ; that the Section contains nothing applica- 
ble to such a case, even if it could be reasonably suposed that such 
a case should or could be so provided for, I say nothing ^about 
whether the contractor or driver would be so far a servant that, if he 
wilfully neglected his own part of the work or fraudulently induced 
his men to strike off work, he might be so made liable imder this 
Ordinance. It is sufiScient in this case, that he does not undertake 
.in the personal <3haracter of servant, the performance of the job 
which he engages to carry out by means of the gang. He may be 
as between the employer and the gang, and as to so much of the 
work as to requires their co-operation, a contractor, an agent, a 
supervising servant it may, perhaps, be ; but he is not, in my 
opmion, liable to perform as servant to his employer, the whole 
work. 

Now, here the only complaint is, that he did not do the work; 
that he did try to do it as far as his own means and the co-opera- 
tion of such of his own men, as he could keep to the work, is quite 
clear. He appears to have been ready to do, and to have done, his 
utmost ; certamly, he neither " suspended his labour," nor " induced 
" any person working with him to suspend his labor," within the 
meaning of the Ordinance. 

Nay, there appears good ground for thinking that it is owing to 
the employer's own act, in seeking to ^Iter the arrangements with 
tlie defendant's gang and the mode in which the work was to be 
done, that they left him and refused to go on with the work 
Moreover, the employer of himself took to the work, while the 
defendant was yet engaged at it. He did this, as he says — " being 
' " anxious for the work to be done, and seeing no chance of his 
" completing his contract with me" — and, having done this, he 
actually employs the defendant as a labourer. " He worked with 
" my Coolies and Chinese," says Mr. Bascom, " and with them was 
•' paid, without reference to the contract, into which he had entered" 
Tinder such circumstances, I think the complainant has no pretence 
whatever, to sustain a complaint against the defendant under this 
Ordinance, and accordingly, 1 dismiss this Review^, with costs. 
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FRANCIS De SILVA v. H. H. GREAVES. 

I6tk Jane, 18G4. 

(Sabbath Ordinance, Section 5 of No. 1 of 1837, since repealed by 
(Ordinance 5 of 18G7.) 

Selling Hum on Sunday^ contrary to Ordinance, 

This was an appeal from a decision of Mr. Eraser, S. J. P. It 
appeared that the appellant in Review, had sold a pint of rum on 
Sunday, the 9th of May, 18G4, contrary to this Ordinance, for which 
he was fined $24 and costs, to be levied by distress : failing sufficient 
distress, to be imprisoned for eleven days. The sentence of tlie 
Ma<2fistrate was, set aside, tJie Judge remarking that the fonn of the 
charge was in substance, wrong, and that the word provisions was a 
flexible term, and might include generous fluids as well as solids. 

Beaumont, C. J., gave judgment as follows : — 

I reverse the Magistrate's decision in this matter, and set aside 
the sentence, with costs. 

This is a case in wliicli some document, which is not a conviction, 
but which is accompanied by a Magistrate's sentence, is brought 
before me on Review, by one Erancis de Silva. 

I will address myself to what I may suppose to be, and what was 
argued as the substance of the case, inasmuch as while some of the 
various irregularities in the procedure, might be remediable, I feel 
justified in deciding at once, on the essential features of the case, so 
as to quash and set aside the irregular decision of the Magistrate 
altogether. 

The main question raised by the case would appear to be, whether 
or not the facts given in evidence disclose any violation of Article 
5 of the Sabbath Ordinance, 1837. 

' To consider whether there was any opening by the defendant, 
of his shop ; or whether the Rum said to have been sold, was 
exposed for sale within the meaning of that Section, would lead to 
a minute consideration of contradictory evidence as well as of the 
Ordinance, which I am glad to avoid. And, therefore, I prefer to 
confine my atteniion to the points which fully entitle the applicant 
to have this order, or sentence discharged. The Section in question 
on which the whole case would turn, if its substance be considered 
as befoie the Court, contains a prohibition of the opening of Sho})s 
and exposing for sale, goods in certain terms and subject to certain 
penalties ; and then follows this proviso, " that nothing herein 
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** contained shall extend, or be construed to extend to prevent tli^ 
'*' sale of medicines in auv Store, or Shop, or of provisions for 
*' consumption, in any Inns, Taverns, or victualling Houses, on 
"' Sunday, &c." Now, the article alleged to have been sold is Rutti, 
iSLud if Rum be a " Provision" within the meaning of that clause, 
the charge must fail 

I don't think there is any satisfactory evidence to shew that the 
defendant's shop was not a Tavern, or Victualling House. It is 
true that the locus in quo, is called a Sttop ; but it would require 
much consideration before I could hold that such description of 
it excluded the operation of the proviso. It is not necessary, 
however, to pursue this enquiry, for I think it quite clear that, 
looking to the frame of the clause, a charge or complaint founded 
upon it should state that the sale, if of provisions, was in such, 
or such a place, " not being an Inn, Tavern, or Victualling House." 
The proviso which limits the prohibition, must in short be excluded 
in terms, before there can be a good charge, or conviction for a 
breach of such prohibition. Here there is nothing of the kind in 
the charge, while, as I have said before, there is no conviction at alL 

Well then, is Eum an article which can be for this purpose 
included under the word "provisions*' ? Now, that is no doubt, a 
flexible term ; at first sight when used to mean supplies for con- 
■sumption and alimentary support, it may, perhaps, be thought 
rather to intend solid articles of food ; but, I think this is clearly 
not its absolute and sole meaninsf. For instance, in speaking of pro- 
visioning Troops, or Ships, I think the A/^^ord, though distrnguisned 
•sometimes from watenng, usually includes the more generous fluids 
which are, by some, thought themselves, to be of the nature of 
meat as well as drink. I might multiply instances, were it necessary, 
to establish thus much, that it is a term which, at all events, may 
reasonably include fluids for consumptioa If this be so, on reading 
the words, ** Inns, Taverns, and Victualling Houses," I cannot doubt 
that it has that larger meaning in this proviso ; " Victualling House," 
might not lead much in that direction, and even " Inn," might not 
be conclusive, but the special addition of the word " Tavern," fur- 
nishes, I think, a clear indication that it does so. No doubt that 
word, anciently, had not so special a meaning ; but since the early 

Eart of the last century, and certainly for manjr years past, a Tavern 
as borne ordinarily, and when used in addition, or distinction to 
such words as *' Inn and Victualling House," I think specially the 
sisniification of a drinking house, I am, therefore, of opinion that 
in this clause the word '* provision," includes Rum, and therefore 
that it is necessary, before any person can be convicted under the 
Sabbath Ordinance for selling Rum on Sunday, to exclude the 
application of the proviso in question, in the charge, the evidence 
and the conviction. On this ground therefore, looking at the merits 
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of this case, the Magistrate's- order must be 'quasherf and reversed. 

I should be glad to stop at this point, but I should not be justi- 
fied in not observing on the irregularities which appear on these 
proceedings, some of which, perhaps, might be fatal though others- 
might be remediable. I feel the more bound to notice certain of 
these, because they are defects on which I have repeatedly had 
occasion to remark before. One of these is a defect of very serioua 
importance which the Legislature, following the example of the 
mother country, hai^ taken pains to guard against, but which I find 
Magistrates frequently, and in some cases systematically, if not 
studiously overlook. I refer now to the neglect or I may almost 
say, the repudiation of the forms furnished for their guidance, by 
the Crown, under the provisions of the Ordinances in that behalf. 
I, by no means, mean that in using them, the Magistrate will, not 
still have to exercise abundant care to use them rightly, but that 
they would be a security, as they are meant to be, against errors of 
a formal and even of ^ substantial kind is quite certain. In this 
case, for instance, there is no conviction of any oftence on the 
record; but had the Magistrate used the form I. 1, in the Schedule 
to Ordinance 19 of 1856, he would have avoided this serious 
defect; and though, of course, the formality of such conviction 
would not have cured the defect, in point of substance of the 
charge, against the defendant, the careful use of those forms would 
greatly tend to call attention to such defects, and so to avoid errors 
of substance as well as of form. Again, this sentence, had it pro- 
ceeded on a good charge followed on a good conviction, would have 
been illegal in a material point, which the Magistrate has not only 
had carefully called to his attention by the Statutory forms of con- 
victions (which include both the conviction and the sentence), but 
as to which, as well as the former point, I have myself had occasion 
to dilate upon in this place before. What I now allude to is, the 
provision for the recovery of the tine imposed, by imprisonment to 
be followed by another term of imprisonment for non-payment of 
the costs. This is a clear error which the use, the careful and not 
the blind use, of the Statutory forms would have prevented. 

There are other points which I ought also to notice — Istly, the 
defects of the charge in not stating that the day of the alleged 
offence was on Sunday ; and 2ndly, the stating a date which was 
iu>t a Sunday. I am aware that the defendant's Counsel waived 
these points before the Magistrate, but it must be remembered that, 
(^whatever may be the power of Superior Courts about exercising 
jurisdiction by consent, which is the effect of waiver in such a case), 
consent could not cure such a defect in a penal charge, while the 

fower of amending such charges is not confided to the Magistrates, 
notice this, because though in this case the appellant's Counsel, 
of course, did not feel himself at liberty to make the objection. 
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such a practice mi-^^ht lead to serious errors and confusion. It must 
never be forgotten that tlie iirst and most essential requisite to a 
good conviction is, a complaint good in substance and in all essen- 
tial forms, and nothini'' could be more important, in such a charge 
as this, than the accurate statement of the day on which the 
offence was alleged. 

I need s.iy no more about this case than that the order made by 
the Magistrate must be set aside with costs. 



RICHARD STRAHAN v. J. N. DARRELL, COMMISSARY. 

29th October, 1864. 

(Ordinance 12 of 1807.) 

Rdating to Licenses^ 

This was an appeal from the decision of Mr. Brumell, S. J. P./ 
who had convicted the appellant, in Review, in $10, and costs, 76 cts., 
for exposing goods for sale in a sKop without having a licence for 
the sama This sentence was reversed by the Judge, as the juris- 
diction of the Magistrate was not shewn in the proceeding, which 
was a fatal error. 

Beete, J., gave judgment as follows : — 

1 reverse the decision of the Magistrate for the following reasons : 

In this case the plaintiff in Review was charged by the respon- 
dent in Review, " with having opened a shop on Lot No. 37, Bentmck 
Street, N. C, and with having exposed therein for sale on the 12th 
" day of August, 1864, goods, wares, merchandize, or provisions, 
" without having provided himself with a Licence, to do so, as 
"required by the 9th Section of Ordinance No. 12, anno 1864, and 
" contrary to the provisions of the 3rd Section of Ordinance No. 15, 
" anno 1861," and was sentenced by the Magistrate to pay a fine of 
$10, with costs, to be recovered by distress, and failing sufficient 
distress, to be imprisoned witJi hard labor for ten days. 

It was contended, that this sentence was an illegal one, and 
ought to be reversed on several grounds ; but it is only necessary 
to advert to one of them which, alone, is sufficient to warrant a 
reversal of the Magistrate's decision. 

I refer to the objection that there is nothing in the charge, or in 
the evidence, to shew that the alleged oflence was committed within 
the jurisdiction of the Magistrate. Th^ offence is stated in the 
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charge to have been committed in Bentinck Street, N. C, and the 
only lefereuce to the locus in quo in the evidence, is by the witness, 
John Thomas Davis, who speaks of " the defendant's shop in Ben- 
" tinck Street." 

The case therefore comes within the rule as expressed in the 
case of Peacock v. Bell — 1st, Saunders, p. 74, viz. : — " The rule for 
"jurisdiction is, that nothing shall be intended to be out of the 
"jurisdiction of a Superior Court, but that which specially appears 
•' to be so ; nothing shall be intended to be within the jurisdiction 
" of an Inferior Court, but that which is so expressly alleged." 
And the conviction must therefore be quashed. 



JOSE FRANCIS u A, M. BETHUNE, COMMISSARY. 

29th October, 1864 

(Sabbath Ordinance No. 1 of 1837, Section 5, since- repealed by 

No. 5 of 1867.) 

Selling Kwm on Sunday, 

This was an appeal from the ^^ecision of Mr. Jeffrey, S. J. P., 
who had condemned the Applicant in Review to pay a fine- of $24 
to be levied by distress, failing sufficient distress to be imprisoned 
for thirty days, for selling rum on Sunday, contrary to this Ordi- 
nance. Under this Ordmance a Magistrate could not impose a 
heavier sentence than six days. The judge considered this a fatal 
error, and reversed the sentence. 

Beete, J-, gave judgment as follows : — 

I quash the conviction of the Magistrate for the following 
reasons : — 

In this case the Plaintiff in Review was charged with a Breach of 
the regulatians contained ia the 5th Section of Ordinance No. 1 of 
1837, entitled " an Ordinance to ensure a better observance of the 
" Sabbath Day, and otherwise to promote habits of Morality and 
" Decency," by having unlawfully sold and delivered a certain 
quantity "of Rum in the Licenced RetaU Spirit Shop of Josfe 
'* Gomes and Feliciano Gomes, the same not being an Inn, Tavern, 
or VictuaUing House." 

The Magistrate after hearing evidence in support of the charge, 
and also, for the defence, found the Plaintiff in Review guilty, and 
adjudged him to forfeit and pay the sum of $24 and costs, to be 
levied bv distress, and in default of sufficient distress, to be im- 
prisoned in the Gaol at Georgetown, for the space of thirty days. 
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It was contended that this jud^ent is contrary to Law, inasmuch 
as by the 9th Section of the Ordinance above referred to, the Magis- 
trate was only authorised to award six days imprisonment in case of 
non-payment of the penalty imposed for the breach, or violation of 
any of the regulations contained in such Ordinance. 

1 consider this objection fatal to the conviction, and consequently 
it must be quashed. 



CHARLES CAHUAC v. F. BIRCH, SERGEANT OF POLICE. 

2l8t January, 18G5. 

(Ordinance 10 of 1851.) 

Sal€8 of Liquor without License — Reasons of Appeal mufit not he vague — 
Reference to Ordinance in Complaint binds Complainant — Alternaiiv6 
Charges. 

This was an appeal from the decision of Mr. Brumell, S. J. P., 
who convicted the Appellant in Review, for Selling two glasses of 
Brandy in his House or Shop, without having a licence for the same. 
The Judge reversed the sentence of the Magistrate and condemned 
the Respondent in Review to pay the Applicant's costs. 

The facts of the case fully appetxr in the judgment of Beaumont, 
C. J., which is as follows : — 

I set aside the decision of the Magistrate, and condemn the 
Defendant in Review in the costs, for the following reasons : — 

This is a case in which the Appellant asks the Court to quash, or 
reverse a conviction by the Police Magistrate of Georgetown, " for 
" that he the said Charles Cahuac did, on the 1 7th day of September, 
" 1864, in his house and premises, situate in Commerce Street, 
" Georgetown, suffer to be sold by retail, a certain quantity of a 
" certam excisable Liquor, to Wit : one gill of Brandy, to George 
" William Harding, at and for the price of one shillmg, the said 
" Charles Cahuac, not being then and there duly Licensed so to do, 
" contrary to the provisions of Sec. 2, Ord. 10 of 1851." And which 
conviction is followed by the adjudication of the penalty of $24' 
and costs. Some of the written reasons of Review alleged, are 
perhaps too vague to take notice of One to which a good deal of 
argument was addressed, is as follows: — "that the conviction in 
" tnese proceedings is bad," but I thiak it, at least, doubtful whether 
this reason is not alleged too vaguely to allo^ me to consider its 
force. I do not think it necessary to determine that however, 
because there is one reason alleged within which, I thiiik^ this case 
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may bo disposed of, viz. : — " that the information in these proceed- 
ings, does not charge the defendant with any oflfence." 

It must never be forgotten that a charge, or informatioij good in Law 
is at least as essential to sustain a Summary Conviction, as it is to 
support a conviction according to the ordinary course of Law ; and 
that, speaking in general terms, the same rules are applicable to 
such informations j\s to indictments. Of course the first essential is, 
that it must charge the defendant with an offence of which the 
Magistrate can take cognizance upon such proceedings ; therefore, 
this reason if sustained, will be sufficient to invalidate the whole 
proceedings, and to this reason, and the arguments addressed to 
me, which fall within it, I shall confine myself 

The information runs thus : — " I charge Charles Cahuac with 
" having on the 17th September, 1864?, contrary to the provisions of 
*' the 2nd Section of Ordinance 10 of 1851, unlawfully sold or dis- 
*" posed of, or suffered to be unlawfully sold and disposed of, 
" on his pi'emises, (Src, two glasses of Spirituous Liquor, the same 
" being less than 40 gallons, and he not having obtained and not 
" being in possession of a Retail Spirit Licence as required by the 
« 3rd Section of Ordinance 10 of 1851." 

Tlie charge, therefore, is of having done an act in contravention 
of Section 2 of Ordinance 10 of 1851. Now, that Section is as fol- 
lows : — " 2. And be it enacted, that Section 3, of said Ordinance 
" No. 15, of the year 1850, shall be, and the same is hereby 
" repealed, and instead of said Section 3 in said Ordinance, the 
" fuliowing shall be the Section 3, that is to say — 3. And bo it 
" enacted that Licences to be granted under any Ordinance for the 
" sjile of Spirituous Liquors, shall be of two knids ; the first kind 
'* fur the sale of Rum m any quantity not less than ten gallons, 
** and of other Spirituous Liquors in quantities not less than two 
*' gallons, to be called a Liquor Store Licence, and the second kind 
" for the sale of Spirituous Liquors in quantities not exceeding five 
''gallons, divided into five classes, numbered from one to five, 
** respectively, and termed respectively, a First Class Retail Spirit 
" Licence, a Second Class Retail Spirit Licence, a Third Class Retail 
" Spirit Licence, a Fourth Class Retail Spirit Licence, and a Fifth 
*' Class Retail Spirit Licence." 

I may, perhaps, suppose that in framing the charge the com- 

i)lainant was misled by the frame of the Ordinance, and that on 
ooking at the figure 2, (which in Sec. 1, commences the Law there 
enacteid in substitution for Sec. 2 of Ord. 15 of 1850), took that 
fi<{ure to indicate that such Law was the second Section of that 
Ordinance, but that is- a mistake which I cannot remedy, nor can 
I even be sure extrajudicially, that such mistake occurred 
though I am led to think it probable, because, the clause in Section 
1 so headed with the numeral ^, does contain a j)rohibitioji of the 
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sale oT Spiritnous Liquors in less quantities than forty gallons, 
whereas the real Section 2 of the Ordinance itself, does not contain 
any such prohibition; whether that provision, if referred to in any 
such mode in a penal charge, should be referred to as Sec. 1 of 
©rd. 10 of 1851, or Sec. 2 of Ord. 15 of 1,850, may, perhaps, be a 
tmestion. I need not try to solve it however, because, it is quite 
clear that, at all events, it is Tiot Sec. 2 of Ord. 10 of 1851, 
which is the Section on which the complainant ex^pressly rests his 
charge. 

I then turn te the real Sec. 2 to see if the charge can be sustained 
zander its provisions. It commences by repealing Sec. 3 of Ord 15 
•of 1850, and goes on to substitute a new and similar one, the whole 
exteat 4Ui(i object of which is to cldsaify " Licences to be granted 
" under any Ordinance for the isale of Spirituous Liquors. It is 
plain that the direct object and effect of this clause is, to impose no 
obligation, to create no offence, and to inflict no penalty. I have 
carefully considered whether according to the well-Known principle 
adopted in the construction of Statutes, a reference such as that in 
this information, to this Section, could be treated as importing the 
aid of all other enactments in pari materia ; but in the first place, 
snd speaking broadly, it is for the purpose of helping the doubtful 
construction of supplying the defects apparent upon due comparison 
in particular enactments, that this reference to matters in pari 
materia is admissable ; whereas, in this case there can be no doubt 
about the meaning of the clause itself; nor does it appear to be 
defective within its proper scopa In the next place a reference to 
matters in pari materia, is only admissable in a very limited and 
qualified degree in criminal or penal matters, and must be admitted 
the more jealously when employed in order to support penal pro- 
ceedings which are upon the first impression defectiva 

The information however, contains another blot very similar in its 
nature and origin to that which I have discussed so mr. In nega- 
tiving that the defendant had a License — it says ** not being in 
'" possession of a Ketail Spirit Licence as required by the 3rd Sea 
of Ord 10 of 1851." Now, that Section makes no such requirement, 
it does nothing more than repeal Sec. 12 of Ord. 15 of 1851 ; and 
the information therefore contains no demal of the defendant's 
having had a Licence to sell Spirituous Liquors piursuant to those 
provisions of the Law which do impose the obligation. 

Here then, is a penal case in which the complainant has chosen 
to charge the defendant with an offence under a certain specified 
Law. He need not have specified the Law. i. «. not in the way in 
which he has chosen to specify it by referring to the particular 
Ordinance and Sections ; but he has done so, he has fallen into a 
mistake. Can I, in order to help him out of such mistake, and to 
construe his charge so as to " intend" an offence and refer to other 
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enactments, In pari materm, ami by ap2)lying tlietn to the evidence 
endeavour to sustain the proceedings ? 1 am satisfied after careful 
consideration, having felt some doubt in the first instance, that to 
do so would be to contravene and transgress the plain principles 
applicable to the requirements and the construction of sucli charges. 

There is however, another particular in which this information 
cannot be sustained. It charges the Defendant with having " un- 
lawfully sold, or having sutt'ered to be unlawfully sold." Now, 
stringent as are the riues requiring certainty and exactitude in 
indictments and other penal charges, I do not intend to go so far as 
tke Solicitor-General argued, viz. : that nothing may be stated in 
the alternative ; but though matters explanatory or of inducement 
merely, may perhaps, be sometimes put in the alternative it is quite 
clear that offences cannot. There is none of the certainty which the 
Law reqpres in such a case in the statement that a jjerson commit- 
ted one offence, or another. I might illustrate the importance of 
this rule in many ways, but that it is too clear to require elaboration, 
a fortiori, if one of the alternatives is no qferwe. It clearly has 
not even the -color of a charge to say that a man did something 
which is an offence, (w* something which is not Now, here it is 
quite clear that it is no offence, " to suffer to be sold." I do not 
mean that there are not cases in which suffering to be sold in fact 
would amount to an offen<3e, but it would amount to the offence 
of selling which, under some circumstances, might be committed 
by a guilty sufferance; nor do I lose sight of certain express 
provisions making keepers of Licensed Houses liable for the acts 
of their servants ; but this case does not fall within those provisions. 
There is no Law prohibiting or making penal the sufferance of such 
a sale as alkg^ And if such an act can be brought within the 
Law prohibiting the sale, it is becatise of circumstances which are 
matters of evidence. We have here then, a charge in the alterna- 
tive, and one of the alternatives a charge of something which is 
not legally <;hargeable as an offenca That information cannot be 
sustained, and the whole of the proceedings fall with the information 

In dispo^ng of the costs of this case, I have had some hesitation 
inasmuch as the points on which the appeal turns are mostly mat- 
ters of legal, rather than general consideration, but they are not 
questions of any obstruse, or intricate nature, and the Court of 
course 45annot sanction the doctrine, that whenever the result turns 
on considerations of this sort the complainant who fails on appeal 
ought to be relieved of the liability to costs, to the detriment ot the 
respondent who succeeds only after having been forced to incur 
those costs. The safe general rule is, that the party who succeeds 
gets his costs. It is said that here the respondent was acting in 
the performance of a public duty. Now, in a certain class of cases 
that is a ground which is recognised for varying the application of 
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the rules applicable to costs ; that class of cases is, however, very 
limited and certainly this does not fall within it. It would be very 
unfortunate to discourage public officers, whether responsible or 
subordinate, in the performance of their duties, but it would be 
still more unfortunate and dangerous and quite opposed to the 
jjolicy and spirit of our Law to lead them to consider themselves 
free from the restraint of those ordinary rules which are applied 
not only as a measure of justice, but as a wholesome precaution and 
safeguard. In such cases as this moreover, the Solicitor-General 
pointed out very tndy that the plaintiff had a personal pecuniary 
interest which is of itself a circumstance greatly qualifying any 
claim which he might otherwise have to the special consideration of 
the Court. On the other hand it is said that the case is one in 
which though he has succeeded, the defendant was acting in a 
mode at least suspicious and doubtful, whether illegal or not being 
a question that cannot be discussed on an invalid charge. As to that it 
must be said that the supposed illegality rests not only on an invalid 
charge and doubtful evidence but upon doubtful propositions of 
Law. In such a case I could not consider so far that there are any 
circumstances to sway me on one side or the other, beyond the 
fact that the appellant has succeeded in appeal. There is, however, 
one other matter which I cannot lose signt of and which I think 
would make it impossible to give the credit which is said to be due 
to his official character. I do not doubt for a moment that he acted 
bondjide, according to his sense of duty, but it is clear that the 
course taken in this case, as in several other cases, before me, is 
open to great objection. For the consideration of this question of 
costs, I am entitled to look at other matters which are before me 
judicially, and I find that in this and three other cases in which 
the respondent has instituted similar charges, two Police Agents 
have been employed to proceed in the same way. Whether they 
were employed by Birch, or not, or whether all were employed 
under superior orders, I have no means of judging; but this is 
before me that they acted together, that Birch being a Sergeant of 
Police has adopted and made himself responsible as complainant in 
all these cases which are similar in their circumstances thus far. 
Two Policemen, one man Hardings, being the chief actor in this 
and the other cases, go into a shop (which I will take to be a sus- 
pected shop), and purchase liquor, and thereupon having themselves 
prompted the defendant to the alleged offence they proceed to 
Sergeant Birch, who upon their evidence, prosecutes the several 
defendants for such sale. Now, this has nothing in common with 
the ordinary exercise of detective vigilance which however distaste- 
ful and repugnant, it often is, is one of the recognised means of 
enforcing the Law» and which is, I think, discharged in a very 
zealous and on the whole, a creditable way by the Police Force. It 
may be legitimate, subject to due restrictions, to act as these wit- 
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nesses did, in order to obtain a clue to what is ^oing on, or evidence 
of illegal conduct or plans. Nay, where there is an illegal proceed- 
ing on foot, such oflScers may under due restrictions, even take part 
in it, in order to frustrate it ; but it can never be allowable tor a 
public officer to go and ask a perst)n to commit an illegal act in 
order to prosecute him for it. To illustrate, more clearly, this dis- 
tinction, I will suppose a case of felony, forgery for instance ; it 
might perhaps be allowable to a Police Officer, Knowing of a gang of 
forgers, to consort with them in order to discover and punisn their 
crime, but it would be not only wrong, but itself a crime to go to 
an Engraver with a Bank Note and offer him a sum of money lo 
engrave a plate and print forged notes from it. Persons so acting 
would be guilty as accessories if not as, pnncipals, and I think it 
might go very hard with them even in such a case as this if they 
were indicted for conspiring to induce the Defendant to commit an 
illegal act ; how can it be said that this is really a case of detection 
on the alleged ground that the act charged was only part of a sys- 
tem. Such a system is not proved against the Defendant • nor is it 
alleged even. If he has offended in other cases, let those cases be 
proved ; but he is charged only with one offence, and that alleged 
oflence he committed at the prompting of the police. 

To avoid any misconstruction of what I have felt called on to 
say, I think it right t04)oint out that this case must be distinguished, 
not only from cases of detective vigilance, but also from another 
class of cases with which it may be confounded, viz., informations 
and actions qui tarn, as they are called, in which informers, no 
doubt, often took the course which has been taken here. But not 
only have such proceedings always been held odious, and, indeed, 
they have heen mostly, if not wholly, abolished ; but there is this 
essential difference, Hhat those were civil actions, although for 
penalties ; this is not only a penal, but a criminal proceeding. 

An information to be followed by summary conviction, fine or 
imprisonment with hard labour, and on a third offence it may be 
referred to the Inferior Court of Criminal Justice. 

On these grounds then, the Complainant must be considered to 
have miscarried altogether in the course adopted by him, and he 
must pay the Appellwit's costa 
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MARY ROBELLO v. JOSErH BIRCH, SERGEANT OF POLICE. 

1\$t January^ 1865. 

(Ordinance No. 10 of 1851, and 15 of 1861.) 

Sales of Liquors. — Licemes, 

This was an appeal against the decision of Mr. Brumell, S. J. P. 
The Appellant in Review was changed with selling one bottle of 
.wine to be drunk on the premises; without having a licence for the 
same, and was sentenced to pay $24 and costs, or he imprisoned for 
twenty-four days. 

The facts of the case fully appear in the judgment of Beau- 
mont, C. J., which is as follows : — 

I set aside the decision of the Magistrate, and condemn the 
Defendant in Review in the costs, for the following reasons : — 

This case is similar in its nature to that of Cahuac vs. Birch, but 
it differs in its circumstances and material aspects. 

Here again, there are certaiu reasons of' Review alleged, which 
are too vague for the Court to entertain. Btit there remain reasons 
w^hich I think sufficient to lead to the reversal of these proceedings. 

The charge i^, that the Defendant, Mary Robello, sold on her 

E remises a bottle of wine to be drunk on the premises^, whithout 
aving a licence to sell wine and malt liq^uor, less than two gallons, 
or a Retail Spirit licence.. 

Now, amongst the reasons ®f Review is this one — " that no licence 
" is required by law to sell malt liquor" — I presume that the words 
" malt liquor," are used in mistake for " wine." I could not however, 
alter them ; but the substance of that reason seems to recur under 
another head, viz., "that the information does not charge the 
" Defendant with any offence." 

Ip. this case, by the Complainant avoiding the difficulty which he 
tripped over in the case of Cahuac, of specifying the law in which 
he rested, it has fallen upon the Court to try to ascertain what the 
law is imposing the obligation which the Complainant says, and the 
Magistrate has found that the Defendant has violated No law was 
suggested which prohibits the sale of wine without a licence, as the 
sale of spirits is prohibited ; nor have I been able to find any such 
law. Mr. Birch, however, appeared to rest his case on Section 3 of 
Ordinance 15 of 1861, imposing a penalty on the conviction of 
any person for negloctinff to take out any licence " required to be 
" taken out by him, under the provisions of any Ordinance," and 
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he argued that the requirement to take out a licence for the sale of 
wine was imposed by the following Section of the Tax Ordinance 
of 1864 — '' For every licence authorising any person in the City of 
" Georgetown^ or the Town of New- Amsterdam, to sell wine and 
" malt liquor, in less quantities than two gallons, to be drunk on 
" the premises, &c., there shall be paid the sum of Thirty Dollars, 
" and in any Rural District, the sum of Fifteen Dollars." 

To infer i&rom the Section a prohibition of the sale of wine and 
malt liquors without a licence, would certainly be a strong inference; 
and the difficulty would be, of course, greater in inferring from a . 
Clause fixing the amount of duty for a licence to sell wine and 
beer, a prohibition of the sale of one of those liquors As however 
there may be a good deal to be said in support of that inference, 
which seems so far to have been assumed, 1 prefer not to express 
any decision upon the point. I feel myself at liberty to avoid 
doing so, as there are other pounds quite sufficient to dispose of 
the case. In any event, the direct inference, if any such could be 
drawn and applied to penal purposes, would be that of a require- 
ment to take out a licence, such as contemplated by that Section, 
and the prohibition of sale without a licence would be only 
a secondary result in the contemplation of the supposed law requir- 
ing a licence to be taken out. What then is the offence in such a 
case ? Not the sale, but •the neglect to take out the licence for the 
sale. But that is not the offence alleged in the information, which 
charges the Defendant with sale as the offence, and negatives 
the hcence as the necessary condition of its occurrence. 

Now, it might, perhaps, be argued that this is only a question 
of terms, of two modes the one exact, the other mexact but 
sufficient, in which the offence is stated. That is often a nice 
question, and might, perhaps, be so here, as I put it to Mr. Solicitor 
General when arguing for the appellant. He readily furnished me,, 
however, with a decisive test, viz., a practical difference resulting 
fi*om the two modes of stating the case. In this case, as stated in 
the information, the sale being alleged as the offence, the condition 
being the exclusion of the protection or exemption which a licence 
vould afford, the law would throw on the Defendant the proof that 
she had a licence; whereas if the charge had been n-amed for 
neglecting to take out a licence, the Complainant would have to 

5 rove the neglect. This satisfies my mind that the information 
oes not duly state an offence under Section 3 of Ordinance 15 of 
1861, which appears to be the only law applicable to the case. 

Although this point would, I consider, be sufficient to dispose of 
the case, I think it right to add, that if I could come to a different 
conclusion upon it, the Appellant must equally succeed on another 

found alleged, viz., that the conviction is against the evidence, 
am not now speaking of the weight of evidenx^e, which is a 
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question that, as a general rule a Court of Appeal does not enter- 
tain, but entirely against, or I should say without evidence ; I am 
of opinion that it is so when the charge is looked at in that light, 
which is now Jbeing considered, viz., that of neglect to obtain a 
licence, through treating it in what I have considered, is its real 
interpretation, viz., a charge of selling under circumstances said to 
be penal. I can see that the evidence might be thought to sustain 
such a charge in point of fact, if it were sound in point of law. 

But what evidence is there of Mary Kobello having neglected to 
take out a licence to sell wine and beer ? There is indeed proof of 
the fact that she did sell wine ; but how, even on the assumption 
that the Tax Ordinance imposed the obligation alleged, how did 
the obligation attach to her ? Are there not hundreds of men and 
women employed to sell liquors in shops whether licensed or not, 
on whom there is no obligation for them to take out a licence ? 
But it is said that the sale was in " her premises ;" it is said so in 
the information and in the conviction, but I do not think the 
evidence can be considered to give the least support to the charge, 
or the finding. 

It is true, that two policemen, Hardinge and Sinnott, speak 
loosely of the shop where the sale took place, as being " her shop." 
I say loosely y because that is an ordinary use of the pronoun, which 
may well be applied to any occupant of a house or shop, whether 
principal or simordinate ; and its true meaning is shewn by the 
Complainant's own witnesses. Sinnott in another place speaks of 
it as " Jose Robello's shop, in Hadfield Street." Harclinge in another 
place says — " She sells in the shop, though it is not her shop," and 
the Complainant says—" She sells in a shop in Hadfield Street, and 
" her husband sells in the same shop ; I aon't know who the shop 
" belongs to." It is manifest that there is no evidence whatever to 
sustain the allegation that the sale was in her premises, or to make 
her responsible for a charge of neglecting to take out a licence for 
the sale of '*' wine and malt liquor there." 

On these grounds, I am of opinion that the proceedings in thi^ case 
must be set aside, and the Eespondent must pay the Appellant's 
costs. 
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MARY MARTIN v. JOSEPH BIRCH. 

21st JanvAiry, 1865. 

(Ordinance 10 of 1851.) 

Sales of Liquor, 

This was an appeal from the decision of Mr. Brumell, S. J. P. 
The circumstances are similar to those of Mary Robello v. J. Birch. 

The decision of the Magistrate was set aside by Beaumont, C.J., 
because the information was bad, and the learned Judge referred to 
his judgment in the case of Cahuac u Birch, giving judgment as 
foUows : — 

I set aside the decision of the Magistrate, and condemn the 
Defendant in Review in the costs, for the foUowiug reasons — 

This is a case very similar to that of Cahuac v. Birch, in which 
this Court has reversed the proceedings before the Magistrata 

In the several points upon which Cahuac's case was decided, it 
is precisely similar, and as the Appellants succeed in both cases 
and the Respondent is the same in both, I shall not give my 
reasons at any greater length than to say, that the ground on 
which I set aside the proceedings before the Magistrate is, that 
the information in this case was bad in the several particulars 
following : — 

First. — ^That it charges the Defendant with the offence of illegally 
selling Spirituous Liquors, contrary to " the provisions of Sec. 2, 
"of Ordinance 10 of 1851 ;" whereas that Section creates no such 
offence, and imposes no obligation on the breach of which the 
charge can rest. 

Second — ^That even if the offence could be spelt out from other 
enactments than that stated in the charge, the information does 
not negative the Defendant being duly licensed ; it only says, that 
he had not a Retail Spirit Licence, as required by Sec. 3, of Ordi- 
nance 10 of 1851 ; a Section which makes no such requirement. 

Third. — Tliat the information charges the Defendant with "having 
" sold, or suffered to be sold." Such charge is bad for being in the 
nlternative a fortiori ; it is bad for stating as one alternative "the 
" suffering to be sold," which is not in itself, and as distinguished 
from selling, chargeable as an offence. 

These points are explained by me at full length, in my judgment 
in Cahuac's case, and the proceedings here must be set aside with 

costs. 
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JOSE GONSALVES v. JOSEPH BIRCH, SERGEANT OF 

POLICE. 

2l8f January, 1865. 

(Ordinance 10 of 1851 — Since repealed,) 

SoUb of Liquor. 

This case is very similar to that of Mary Robello v. J. Birch. It 
was an appeal from the decision of Mr. Brumell, S. J. P., who 
convicted the Appellant in Review for selling a bottle of porter in 
his shop, without having a licence for the same. 

See judgment of Beaumont, C. J., in case of Mary Robello v. J. 
Birch. 

I set aside the decision of the Magistrate, and condemn the 
Defendant in Review, in the costs, for the following reasons : — 

This case is very similar to that of Robello u Birch, in which 
this Court has reversed the proceedings before the Magistrate. 
Indeed, they are precisely similar in their material aspects. The 
charge is framed m both as one of selling without a licence, and 
when so interpreted, it is no charge ; on the other hand, if it could 
be read as a clumsy mode of charging the offence of " neglecting to 
" take out a licence," under the Ordinance of 1863, there is not a 
syllable of evidence to sustain it. Indeed, for anything that appears, 
tne Appellant actually did take out the licence, which he is said to 
have required. 

The offence here is the unlicenced sale of porter, and the objection 
that no licence for the sale of malt liquor is required, is expressly 
and correctly taken. I do not think, however, that obliges me to 
express any decision on the question, as the proceedings must be 
set aside with costs, for the reasons adverted to above. I need not 
repeat the exposition of those reasons, which I have given in full 
in my judgment in Robello's case, inasmuch as the Appellants 
succeed and the Respondent is the same in both cases. 
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LUIS VALADARES v. A. M. BETHUNE, DISTRICT COMMIS- 
SARY OF TAXATION. 

ISth February, 1865. 

( Ordinance 10 of 1851, and 1 of 1837. ) 

Alternative Charge framed to fall under alternative Ortlinnnces, 

This was an appeal from the decision of Mr. J. D. Eraser, S.J. P., 
"who convicted the Appellant on a charge of selling, or allowing 
rum to he sold on a Sunday. 

Beaumont, C. J., gave judgment as follows : — 

I set aside the decision of the Magistrate, and condemn the 
Befendant in Review, in the costs, for the following reasons : — 

This is a case in which the Appellant seeks to have the proceed- 
ings before the Magistrate set aside, on grounds which are precisely 
the same in substance as certain objections which I had lately to 
consider and act upon, in the case of Birch v. Cahuac, where I 
reversed a similar Summary Conviction. There are some points of 
-diiference between the two cases, but they are identical in several 
material points, in consideration of which I reverse the proceedings 
in this case ; and as my decision on those points was expounded at 
considerable length in my written judgment in Cahuac v. Birch, I 
shall here only refer to them shortly. 

The charge on which the Appellant is convicted is an alternative 
charge of selling Rum, or suffering it to be sold, without being duly 
licenced so to do. Now, a charge so stated is no legal charge at all, 
and can sustain no conviction without considering the uncertainty 
introduced by any such alternative statement, one of these alterna- 
tives is no legal off'ence. There is no law which makes it an offence 
for one person to suffer another person to sell rum. 

Nor is there any room from the evidence, to contend that if the 
informality of the charge could be overlooked, or cured, the Appel- 
lant has transgressed the law. A man who was his servant, is said 
to have sold some rum in his shop ; but there is no sort of evidence 
that it was done with his knowledge, or by his authority. For 
anything that appears, if the sale took place at all, (and on that 
point there is, at the least very weighty evidence in contradiction 
to that given in support of the complaint), it may have been 
absolutely unauthorised by, and contrary to, the express orders of 
the Appellant. 

On the contradictory evidence to which I have aUuded, I need 
say nothing. As far as I can see, it lies in a shape which would 
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not have permitted me to review the Magistrate's decision, had 
there been any occasion for me to do so, which, as the matter 
stands, I think there is not. 

There is, however, another point in the case to which I ought to 
advert, thoiigli I should, perhaps, ratlier call it another phase of 
the case, as it gives rise to the same questions as those to which 
I have already adverted. 

The information is not only alternative, as to the circumstantial 
matter of the offence charged ; but is also alternative or I may say, 
double as to its legal nature. In effect it charges the Defendant 
with two offences ; one of selling, or suffering to be sold without 
a licence, the other, of doing so contrary to the '* Sabbath Ordi- 
*^ nance." I need not discuss whether tnis mode of framing the 
case would not itself invalidate the proceedings ; but at all events 
the case stands no higher under the Sabbath Ordinance, than it' 
does as an offence against the law regulating the sale of Spirits, 
while there is an additional reason why the proceedings could not 
be sustained under that Ordinance. Inns, Taverns, and Victualling 
Houses are exempted from the application of the Sabbath Ordi- 
nance, and here it is not shewn either by the information, conviction 
or evidence, that the Appellant is not' included in that exception. 
The information indeed states, that he has tw licence to keep an 
Inn, Tavern, or Victualling House, but that is altogether another 
question. Whatever licence a man may require under other laws, 
it is not as the holder of such that he is exempted from the Sabbath 
Ordinance, and, consequently, a statement that he has not a licence 
has no force or effect, while, as to evidence, there is not a word of 
evidence bearing on the point. Thus, though the Appellant's 
premises must be shewn not to fall within the exceptions specified 
m it, in order to bring him within that Ordinance, in point of fact, 
they may actually be a Tavern, as there is no allegation to the 
contrary. 

On these grounds, therefore, I must set aside the conviction and 
proceedings in this case, with costs. 
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A JOHN V. A. M. BETIIUNE, DISTRICT COilMISSAKY OF 

TAXxVTIOX. 

2'^th Fehraavy, 1805. 

(Ordiiuiiico 22 of 1M61. ) 

Opium — Framing of charge — Variance heHueen charge and Conviction, 

This was an appeal from the decision of Mr. J. 1). jbiiA^EK, S. J. P. 

Beaumont, C. J., gave judgment as follows : — 

This is the case of a Review of a conviction in the following 
terms — For that he the said Ajohn, when called upon on the 14th 
October, 1864, "to account for 14 J lbs. of Opium, left in his pos- 
" session on the previous visit of tlie District Commissary of 
" Taxation, viz., Tuesday, the 13th September, 1864, and to produce 
" his book of entries, as recpiired by Section 5, Ordinance 22, anno 
" 1861, failed either to account for the Opium, or to produce his 
" Book." 

This conviction proceeds on an information or charge, in the 
following terms — 

" I, the undersigned, District Commissary of Taxation, charge 
" the Chineseman * Ajohn,* Licensed Retail dealer in Opium, 
" residing on Plantation Lung nan, for that he, when asked on 
" Friday, the 14th of October, 1864, did fail to account for 14f lbs. 
" of Opium, left in his possession the previous time I visited his 
" shop, viz., Tuesday the 13th September, 1864, contrary to 
" Section No. 5, Ordinance No. 22, anno 1861.". 

" ALEXANDER M. BETHUNE, 

" District Commissary Taxation," 

" Division No. 6, Friendship House^, 
" October 24th, 1864.'' 

To J. D. Fraser, Esq., 

" Stipendiary Magistrate, &c., &c., &c. 
"District A." 

Now, the first objection that arises to these proceedings, is, at 
their commencement, there is no effective, nor valid charge, and as 
I have frequently had to observe in these cases, such a charge is 
the basis of all Summary Convictions. Indeed, wherever there is 
not a charge complying with the essential requisites of the law, the 
whole proceedings are coram non judice. 
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The first essential then is, that tlie cliarge should state an offence 
cognizable by a Magistrate. The charge here is, that " when asked" 
he "tailed to account for 14?|tt)s. of Opium, left in his possession 
" the previous time I visited his shop, contrary to Section No. 5, 
" Ordinance No. 22, anno 1861." Is there any such offence cog- 
nizable by a Magistrate ? I find none ; I find nothing in the 
Section referred to, which requires an Opium dealer upon request 
to account for Opium which may have been in his possession. 
I know of no other provision of the law, imposing such an obliga- 
tion. The Section in question does, indeed, impose a number of 
very specific obligations and prohibitions, of keeping and shewing 
a book, making entries, selling Opium in a certain way, and not 
otherwise, and for each offence contrary to its provisions, it imposes, 
a penalty, not less than Twenty-four Dollars. But it is utterly out 
of the question to suppose that a general charge of " failing to 
*' account" is to be intended as a good charge of tne breach of any 
of tl\^se specific requirements. If that were arguable, the question 
would immediately follow, "vjhlch proviso does it allege an offence 
" against ?" The answer must be, " I cannot tell, it is not stated," 
ana the only consequence is, that such a general charge cannot be 
considered a sufficient charge of any offence under that Section. 
The Magistrate appears to have felt this, for in his conviction, he 
has departed from the charge, a departure which would, itself, have 
been fatal to the conviction ; but putting that variance out of the 
question, and supposing that a Magistrate could make a valid 
conviction on an invalid charge, he has, nevertheless, while attempt- 
ing to cure the defect of the charge, fallen into new errors in the 
convictioa In the first place, the conviction does not shew that 
Ajohn is a " dealer in Opium or Bhang," so as to fall within any 
01 the provisions of the Section in Question. In the next place, it 
convicts him of having when called on to account for the Opium,, 
and to produce his book of entries, failed to do one or the other. 
Now, this is an alternative that not only must avoid the conviction,, 
but in terms of it would seem to confess its infirmity. It runs thus — 
" For that he, the said * Ajohn,' when called upon on the 14th of 
" October, 1864, to account for 14f lbs. of Opium, left in his possession 
" on the previous visit of the District Commissary of Taxation, 
" viz., Tuesday, the 13th September, 1864, and to produce his book 
" of entries, as required by Section 5, Ordinance No. 22, anno 1861, 
" failed either to account for the Opium, or to produce his book" 
I should, in reading this, attribute the words, "as required by 
" Section 5, Ordinance No. 22^ anno 1861," to the request, with 
which is immediately coupled, viz., " to produce his book of entries," 
and if so, the conviction itself appears to recognise that the request 
to account for the Opium was not enforceable by the law ; but at 
all events, as it is not provided for by the law, the Magistrate 
having convicted him of having failed to do one or the other, when 
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requested to do both, and that conviction proceeding on a charge 
merely of not " accounting;" it cannot be considered a good con- 
viction. I may add, that, not only does the conviction not find 
that Ajohn was a dealer in Opium or Bhang, but although the 
information is formally correct in that point, and in that point 
only, there does not appear to have been any evidence to support it. 

Another objection taken by Appellant is, that he, although 
Defendant, was summoned as a witness to produce his Opium book, 
and that being so summoned, he was examined on oath. It is 
manifest that Doth these steps were irregular. A Defendant in a 
penal case cannot be summoned as a witness, either to produce 
books, or to give evidence ; and if examined as such, the whole 
proceedings are bad. I do not forget that the Appellant's Counsel 
IS said to have asked that he should be sworn ; but that was when 
he was called on his summons and was asked for the book, and 
I apprehend that under such circumstances, Counsel would be 
actmg within his right, in saying, " Swear him before you proceed 
" on the summons." That is all that appears ; but even had he been 
sworn, at the express request of his Counsel, the irregularity would 
be no less, however out of place it might be to take advantage of it. 

I must not omit to observe, that it would appear from the pro- 
ceedings returned to me, that the Appellant was not called on for, 
or given any opportunity to make his defence. I presume that 
this arises from an omission in the Record, rather than on the 
proceedings themselves, as such an omission would vitiate them 
altogether. Not being specified in the reasons of appeal, however, 
I need not notice this further, but on the various other grounds 
mentioned above, I set aside, j^nd reverse the conviction with costs. 



CHUN-CHAI-CHING v. A K EETHUNE, DISTRICT COM- 
MISSARY OF TAXATION. 

25th February, 1865. 
(Ordinance 22 of 1861.) 
Opium — Evidence . 
This was an appeal from the decision of Mr. W. H. Ware, S. J.. P., 
who convicted the Appellant on the charge set out in the judg- 
ment : — . 

Beaumont, C. J., gave judgment as follows : — 

This is a Review case, in which the Appellant complains of a 
conviction made by the Magistrate, " That he being a Licenced 
" Retail Opium Dealer, of Plaisance Village, in the Parish of St. 
" Paul, did fail to make an entry in the Opium book, kept by him, 
** of 10 lbs. of Opium, taken by him out of the Colonial Bonded 
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" Warehouse, on the 25th Aui^ist, 1864, on or about the time of 
" his receiving 10 tbs. of Opium, in violation of Section 6, of Ordi- 
" nance 22 of 1861," followed by a sentence to pay a fine of $40 and 
costs. Substantially, that conviction follows the terms of the 
information in which it proceeds ; the only difference which I need 
observe being, that, the information describes the Defendant as a 
" Licenced Retail Opium Dealer, residing in Plaisance Village," and 
then proceeds, " for that he did, frc." 

The first objection urged to the proceedings was, that the informa- 
tion and conviction charge no olleiice, no legal offence. I cannot, 
however, accede to that argument. I think there is enough pre- 
cision in the charge and conviction, taken in connection with the 
Section of the Ordinance on which they are founded, to enable me 
to say that it charges Chun-Chai-Ching with having " failed to 
" write up the book kept by him in his shop in Plaisance, under 
" the provisions of the Opium Ordinance, on the 25th day of 
" August, 1864, by inserting an entry of his having on that day 
received 10 lbs. of Opium, which he then did receive with particulars 
of name and address, as required by the Ordinance. That, if so 
alleged, it would be an offence against the very terms of the Ordinance. 
I admit that both charge and law, in terms, do not specify one very 
important circumstance, on which my decision will in effect turn, 
viz., whether the Opium was received at the shop in question or 
not ; but still the charge would follow the very terms of the Ordi- 
nance which creates an offence, and I think that it is not an excessive 
intendment in favour of the law, to hold that the law and the 
charge necessarily imply that the alleged receipt of the Opium was 
by the Defendant, at his shop in Plaisance, and at all events, for, and 
in respect of, that shop in point of law. What I mean by saying 
" in point of law," will appear presently. 

It is then said, that the conviction has proceeded on inadmissable 
evidence, and is against evidence. Of course, if this were a mere 
question of the weight of contradictory evidence, I should not 
enter into the objection. But it is based on the admission of inad- 
missable evidence, and it is further urged that, such evidence apart, 
there is none whatever against the Defendant. It was said that in 
the first place, the Complainant ought not to have been allowed to 
speak of the contents of the book, as he does in support of his 
case. Now, at first sight, I must allow, this would appear to be a 
sound contention, but at the same time it is a point on which I 
hesitate to give a judicial decision, if not actually forced to do so. 
I am not disposed to leave questions of this kind in doubt when 
they arise in the Magistrate's cases, as I think it is not right towards 
them, or the public to do so ; but this is a question of suflScient 
importance to make me decline to decide, the point, when, as here, 
it can be avoided. 

The Complainant proceeds then to prove the alleged receipt of 
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the Opium, but I cannot help saving, that I find here no admissable 
evidence of its receipt at all. Ihe Complainant speaks thus — " No 
" entrj^ had been made of 10 ibs, of Opium, which Defendant had 
" received from the Bonded Warehouse, on the 25th August, accord- 
" ing to permit handed to me by Defendant's book*keeper, which 
" entry was not made till 10th November, 1864, The permit which 
" I saw was to remove 10 Jbs. of Opium from the Bonded Warehouse 
" in Georgetown, to Defendant's Retail Opium shop in Plaisance. 
" I cannot swe^ir that the entry of the 10th November of the 10 ibs. 
" stated is, the Opium, to have been received on the 25th August, 
" but my impression is, that it was so/' 

This is all the evidence on the point As the Defendant's Counsel 
admitted the receipt of 10 lbs. of Opium from the Bonded Ware- 
house, on the 25th of August, without enquiring whether that is 
such an admission as could be acted on adversely in a case of this 
nature, this question arises, whether the Opium so received was 
received at, or in point of law for, this shop at Plaisance. It appears 
that in point of fact the Defendant has two shops ; one at Plaisance, 
and one at Georgetown. It is quite plain that there is no direct 
evidence, that it was received at the shop. The only matter in the 
nature of ervidence is, the statement that, on the lOtn of November 
an entry of 10 lbs. was made in the shop-book, as to which Mr. 
Bethune cannot swear that it stated it to have been received on the 
2oth August, though he says, his impression is, that it was so. It 
is manifest that such a. statement can amount to nothing when 
standing alone. But then he says that, " Defendant's book-keeper" 
shewed him a permit to remove 10 lbs. of Opium from the Bonded 
Warehouse, to his Plaisance shop. Now, I have come to the con- 
clusion, that this evideifce is not admissable, for that even if any 
secondary evidence of the contents of the permit could be given 
under the circumstances, such evidence as this is of no value, nor 
even relevant, when considered by itself. It is possible that with 
the addition of other circumstances effecting the Defendant, it 
might become relevant; but taken by itself, it would only be 
relevant by obtaining a permit to remove Opium to a particular 
shop ; a dealer was bound by law, to remove it to that shop, and no 
other, so as to make his receipt of the Opium a receipt of it for 
that shop, in reference to the law in question. Is that the effect of 
such a permit in point of law ? I think not. The law does indeed 
require the permit to state the place to which the Opium is intended 
to be removed, and that so far, it contemplated that the Opium 
should be taken there, may be admitted, but I find no provision 
making it the duty of the person taking the permit, to remove it 
to that place. That may be a defect in the Ordinance, but so the 
case stands, though every obligation which the Ordinance imposes 
on licenced dealers is carefully enforced by penalties. It might be 
urged, however, that the permit would .be admissable evidence, 
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though perhaps slender evidence, that the Opium was in fact, taken 
to the shop, as having proceeded on an assumed statement by, or 
on behalf of the Defendlant, of his intention to take it there ; but 
in this view of the case, I think the evidence as tendered, is still 
inadmissable, as I think it would onlj be admissable in that sense, 
upon shewing something as to the circumstances under which the 
permit was taken out. The terms of the permit do not affect the 
defendant further than the law directs, unless some independent 
evidence be given of his personal adoption of those terms. In 
short, without going so far as to say that there may not be some 
cases in which, where documents are in the possession of persons 
accused of penal offences and are not produced, secondary evidence 
may be given of their contents. I am clear that such cases must 
be very special ones, in which the document of which such evidence 
is tendered, would appear to afford evidence clearly relevant and 
admissable if it were produced ; and looking to the nature of this 
case, the other evidence given, the nature of this document, and 
the mode in which its contents have been spoken to, I am forced 
to conclude that Mr. Bethune's evidence about it was not admissable, 
and if this is exchided, there is tio evidence that the Defendant 
received the Opium in question, at the shop in Plaisance, where the 
information and evidence lay the case. 

I have felt indeed, considerable hesitation as to the inadmissi- 
bility of the evidence commented on, but having in the result 
come to a conclusion on this objection, I do not think it necessary 
to enquire into other points which were raised by the Appellant's 
Counsel, but on the ground stated above, I reverse, and set aside 
the conviction and proceedings in this case, with costs. 



JUAN MARTIN v. A. K BETHUNE, DISTRICT COMMIS- 
SARY OF TAXATION. 

ISth March, 1865. 

(Ordinance 1 of 1837.) 

Sahhath Selling — Exposing for Sate, 

This was an appeal from the decision of Mr. J. D. Eraser, S. J. V. 
Section 5 of the Ordinance 1 of 1837, is now repealed by Ordinance 
5 of 1867. 

Beaumont, C.J., gave judgment as follows : — 

This is an appeal a^^ainst a conviction under Section 5, of 
which is called the Sabbath Ordinance, No. 1 of 1837, for selling 
Rum on Sunday. 
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Various objections were raised. It is enough for me to notice 
two of them, on which I shall dispose of the case. 

It was said that there was here no case of the opening of a shop, 
or exposure for sale. As to the matter of fact, I would not have 
been disposed to examine into the Magistrate's conclusion from the 
evidence, as to whether there had, or had not been actually an 
" opening" of a shop, or an " exposure*' for sale. If either of such 
offences had been m question ; but in truth neither of them is 
alleged by the information, or found by the conviction. The charge 
and conviction are for " selling." Now, the Ordinance contains no 
prohibition of selling on Sunday; its object, so far as Section 5 is 
concerned, at all events, would appear to be to secure the better 
outward observance of Sunday^ for it provides exclusively against 
the opening of shops, or the exposing for sale, or to barter, ihave 
no doubt that it was wisely so framed ; and that such a law is quite 
sufficient to provide for all cases within its scope. In cases for 
instance like the present, it would be open for the Magistrate's 
conclusion, on a charge properly framed, to give rise to the enquiry, 
whether there had not been an opening of the shop, or an exposure 
to sale, notwithstanding that the alleged purchasers found their way 
in by a back door, and so on. But though the facts in this case 
might have supported a charge and conviction for such offences, 
neither they nor any other facts could support a charge or con- 
viction for "selling" merely, which the law does not prohibit. On this 
ground, therefore, that the charge and conviction state no legal 
offence, the proceedings must be set aside. 

I shall only add, that, it is curious that though the charge does 
state that the shop where the alleged offence took place was not an 
Inn, Tavern, or Victualling House ; the conviction does not do so, 
and consequently, had a violation of the Ordinance been formally 
stated, and otherwise duly found, these proceedings must have 
failed from this omission to negative the exemption contained in 
the law in question. 

I reverse, and set aside the conviction and proceedings herein, 
with costs. 
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EUFLNO THEODORE IIACEDO v. ELIZA ^ANTHONY. 
iSlh March, 1805. 

(Ordinance 6 of 1855.) 

JJlliation Order — Alteration hy one Magistrate of Order made hy a^iother— 

Orders in genend, 

Ix tliis case, Mr. J. D. Eraser, S. J. P., made an order increasing' 
the allowance payable by Appellant to Respondent, under an order 
made by Mr. Crosby, S. J. P. The facts appear in the judgment. 

Beaumoxt, C.J., gave judgment as follows : — 

This is a case in which Macedo seeks to have an order made by 
a Sti2)endiary Magistrate, reviewed and set aside. This oider appear* 
to be in the nature of an Affiliation Order. I say in the Tuiture of 
such an order, because it contains no adjudication of paternity, but 
assumes that the Defendant is the putative father, upon the footing 
of a supposed former adjudication said to have been made some 
vears ago by another Magistrate, by whom an order is said to have 
Leen made for the payment, by the Defendant, to the Applicant, of 
a weekly allowance of 48 cents. 

The application is in writing, and is for "an increase of allowance," 
and upon that application the Magistrate has made the following 
order : — 

" I adjudiTo and ovdor, timt the sum ordered by Jame» Crosby, 
" Esquire, S. J. P., of 48 cents per week, be increased to $1 20 per 
'- week, in order that the child may be educated and better cared for." 

"J. D. ERASER, S.J.P." 

" This order to take effect from the 1st Eebruary, proximo." 

J. D, F., S.J.R 

Now, it is auite clear, that this is no order at all, and the 
Defendant mignt, probably, have disregarded it in toto. My only 
doubt in the case is, whether or not, I ought to review the pro- 
ceedings ; but on the whole, I think that, as they purport on the 
face of them, to be Maristerial proceedings, resultmg in a Magis- 
terial order, the Appellant is entitled to be freed from any risk 
-which he might be under of their being enforced, or sought to be 
enforced against him, and accordingly I think it right to set aside, 
and reverse the proceedings. 

The grounds on which they must be reversed are these — In the 
first place, the Magistrate has no jurisdiction whatever, in the 
matter. The terms of the law on the subject are very specific and 
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guarded, so that, tliough by no means teelinical, they require to be 
carefully pursued. The only order which a Magistrate is aurhoiiscd 
to make for an allowance to a mother of a bastard child, iVoni the 
putative father, is under the ^Oth Section of Ordinance t) of 18o5, 
" upon such adjudication as aforesaid ;" i. e. upon an adjudication 
on the fact of paternity pronounced under the provisions of 
Sections 38 and 3D. The onl^ other powers reposed m him in the 
matter, are powers for caiTynig out this original and so far, final 
adjudication under various circumstances of default, death and so on. 

A Magistrate, therefore, has no power to increase an allowance 
once determined on under the 40th Section of the Ordinance, and 
if the proceedings had been otherwise never so formal or regular, 
the Magistrate in this case could not re-consider the adjudication 
pronounced bv his predecessor. But here there is, really, no pro- 
ceedings at all Not only, was there no jurisdiction to entertain 
the (question, but the question has not been entertained in any 
judicial form. There is nothing, whatever, before xxw. hut the 
woman's application ; a report of something said by the Defendant 
to the effect, merely, that he desires to have the care of the child 
himself ; a number of statements and comments by the Magistrate, 
and the quasi order which I have already mentioned. There is not one 
sylable of evidence of any kind, and even if what was said in such 
an informal way by the Defendant, is tantamount to evidence of 
paternity, there is no adjudication of the fact, nor any sort of evidence 
either of the form, adjudication, or of the position of mother, 
daughter, or father. The quasi order of the Magistrate, however, 
has not even the elements of a legal order in point of form, and 
more than of jurisdiction. It neither states who the order is made 
on, nor who it is made in favor of, nor who is the child in respect 
of whom it is made, nor any period during which the weekly 
payments are to continue, nor anj time certain at, or from w^hich 
they are to commence, although m a sort of note, it states it is 
"to take effect from the 1st. February;" a phrase w^hich may, or 
may not be susceptible of judicial interpretation, but which, certainly 
is most ambiguous on the face of it 

When the case was brought before me, I took it for granted that 
it was by some accidental miscarriage that no more formal proceed- 
ings, and no evidence whatever were returned to the Court, and I 
intimated to the Applicant's Counsel, that I would direct the 
Registrar to apply to the Magistrate to learn whether the absence 
of any recorded evidence was not accidental, and that upon the 
evidence being received, 1 would communicate with the Appellant's 
Counsel, in order that he might attend again upon the case. I am 
informed by the Magistrate, however, that tnere really was no 
evidence or proceeding taken or had, other than what appears by 
the paper, forwarded Jby him to the Court. I think it due to him 
to state the reason which he gives in the following terms : — " I did 
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" not take any minutes in the case, the parties being all before me, 
" and the circumstances ha zing been detailed in the complaint which 
" was read to the Defendant, and to which he made the statement 
" I have forwarded, the same parties having appeared before me so 
" very frequently during the last six years, on the subject in 
'* question, the payment of the allowance, 48 cents per week, no 
" new evidence could be imported into the case." 

It is enough for me to say that the whole matter has been coram 
non judice, that there was no jurisdiction in the Magistrate, that 
the proceedings before him were entirely unjudicial, that there is 
no legal complaint, no evidence in support of the Applicant's claim, 
and no valid decision or order. 

Of course, as I have thought, the case is one in which the 
Appellant is entitled to have this declared in Review. The pro- 
ceedings are reversed with costs ; but I trust that this may be only 
a formal order, and that no attempt will be made to press it against 
the Respondent. 



JOSE DE SILVA v. ROBERT PARKER MANN. 
ISth March; 1865. 

(Ordinance U of 1861.) 

Crown LandS'^Woodcutting — Abbreviations in stating title of tribunal — 
Jurisdiction — • Hearsay evidence. 

This was an appeal from a decision of Mr. F. E. Dampier, Super- 
intendent of Rivers and Creeks. The nature of the case is sufficiently 
indicated in the judgment. The Ordinance 14 of 1861 has been 
materially altered by Ordinances 1 of 1869, and 12 of 1871. 

Beaumont, C. J., gave judgment as follows : — 

This is a case in which the Appellant seeks to have reviewed the 
proceedings upon a charge made against him by Robert Parker 
Mann, an Assistant Revenue Officer, of cutting and making shingles 
on ungranted Crown Lands, of which charge he has been convicted, 
and for which he has been fined in the sum of $4}5 04, and has been 
ordered to pay the Complainant's costs. 

Various grounds* were put forth by the Appellant to invalidate 
and reverse these proceeding, some of which I shall notice as being 
matters which may give rise to doubt, and which consequently, it 
is desirable should not be over-looked, although I shall only deter- 
mine the case upon one ground which is, I think, clear enough in 
the Appellant's favor to compel mo to set aside and reverse the 
proceedmgs and decision in this matter. 
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In the first place, it is said with a force which, perhaps, it is 
difficult to repel, that the whole of the proceedings are invalid, 
inasmuch as the jurisdiction of the Magistrate does not appear. 
The offence is one cognizable by those Magistrates only who are 
also Superintendents of Rivers and Creeks. It is cognizable by 
them in respect of that oflSce, which is, in fact, a separate office, 
though so far it partakes of the Judicial or Magisterial functions. 
It is true that no part of the proceedings clearly shows that the 
convicting Magistrate fills that office, and it is highly important 
that these matters should aj)pear distinctly on the face of the 
proceedings. The established rule with regard to all proceedings 
before subordinate Tribunals, being that they must shew on the 
face of them, every thing which is essential to their validity in 
point of jurisdiction, so that Executive officers, who may be called 
on to recognise, or act on them, and who do so at their own risk' 
may have a sufficient guide in discharging their responsibility, and 
that the superior Tribunals who may have to Review or examine 
them, may have the means of doing so eflectually. There are, 
however, appended to the signature of the Magistrate in this case, 
certain abbreviations and initials, which I cannot further interpret 
than that they commence with an abbreviation for " Superintendent." 
Under these circumstances it would be highly unsatisfactory to 
reverse the decision on this ground; but the same objection recurs 
as to the place where the offence is said to have been committed, 
that is described in the charge and conviction merely as " ungranted 
" Crown Lands, in Araqua C^eek ;" nor is there any specific evidence 
(if such could have been admissable) to prove that tne locibs in quo 
is even within the Colony. It might, however, be argued that there 
is what is called an inteTidvienty that such is the case. An intend- 
ment to be drawn from the use of the phrase, " ungranted Crown 
" Land," and although that argument appears to me somewhat 
dangerous in such an application of it to penal proceedings, I do 
not think it necessary to determine its exact force m this case. It 
is evidently, however, highly desirable, to say the least, that the 
requisite allegation of the place being within the jurisdiction of 
the Magistrate should be found in the proceedings, and should be 
made out by evidence, so specifically as to avoid such objections. 
It is exceedingly easy, and it is the practice invariably adopted in 
Criminal cases tried before the Supreme Court. 

It was then said that the conviction must be reversed, because 
the Defendant was found by it, to be a grant holder in Araqua 
Creek, and that no proper evidence was furnished of that fact. 
Here it is, perhaps, more than doubtful that any such evidence was 
requisite, or whether the finding is not mere surplusage afe far as 
the proceedings ,and the conviction go ; whether it is fit that such 
a matter should for any collateral purpose be gono into at all, upon 
such a proceeding is a point on which, I do not think myself called 
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on to express an opinion in this case. 

The ground on which, however, I think, these proceedings must 
be reversed is this — ^That the only evidence which appears to apply 
to the Defendant, personally, is hearsay evidence, which ouffht not 
to have been admitted prvmd facie. The presumption is mat the 
manager of the Defendant's grant was not authorised (I mean as 
between himself and his employer), to trespass on any adjoining 
lands, and if he did so, it must be shewn that it was done by the 
direction, and with the knowledge of the Defendant. 

The Complainant says — " I received information from various 
*' parties that the Defendant had been cutting shingles on ungranted 
*' Crown Lands, in Araqua Creek." Again, — " The manager, (mean- 
" ing the Defendant's manager) informed me that he had received 
*' instructions from the Defendant to cat across the line, as the 
" wallaba on the grant was quite exhausted, and that he (the 
" Defendant) was going to take out a new grant," Again, — "* The 
" manager told me three times, that he had received orders to cut 
" across the line." The witness Blucher says — " The manager said 
" that he had informed the Defendant that there was no more 
" wallaba on the Defendant's grant, and that the Defendant told 
" him (the manager) to cut on Crown Lands." That evidence, I 
may observe, is expressly contradicted by the manager himself I 
do not, however, feel called on to go into the question of the weight 
or effect of the evidence. It would be quite enough to avoid the 
proceedings that this hearsay evidence of the Complainant and 
felucher was received by the Magistrate and adopted by him, so as 
to be found on the depositions; and I think, this would be so 
even, if there were independent evidence, or presumption of the 
Defendant's responsibility. But in this case, unless the manager's 
act could be held, itself, to entail this responsibility on his employer, 
this inadmissable hearsay evidence is absolutely the only evidence 
against him. 

I think it right to point out in disposing of this ease, a matter 
which very often occurs m Review cases, and which I have repeatedly 
commented on, but which occurs in this case to an extent grater 
than I have ever noticed before, viz., the inaccuracy in the copies 
of the proceedings famished by the Magistrate to the parties and 
to this Court. Accuracy in such matters is exceedingly simple, 
though it may, perhaps, appear irksome to adopt without efficient 
assistance, the simple means Of securing it. Perhaps my own 
personal feeling would lead me rather to over-estimate, than to 
under-estimate its irksomenesa. But even if it were far more 
irksome than it is, and as difficult as it is simple, it is an essential 
part of the Magistrate's duty. It cannot be necessary that I should 
attempt to point out in detail, how important a part of his duty it 
is. I will content myself with observing that in this case, there are 
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variations between the cony of the proceedings furnished the 
Appellant, and that returned to this Court, in no less than 45 places, 
Avnich I have caused to be marked on the copy in the Registry, 
and some of these are of considerable importance. 

I set aside, and reverse the proceedings and conviction in this 
ease,^with costs against the Respondent 



JAMES LOMICK v. HENRY UNDERWOOD. 
18^^ March, 1865. 

(Ordinances 19 of 1856, and 20 of 1862. ) 

Clerical error in Conviction, 

This was an appeal from the decision of Mr. G. W. Djis Vceux, 
St J, R, who convicted the Appellant of an assault, committed on 
the 2nd November, 1865; the date of the conviction being the 
28th February, 1865. The complaint and evidence clearly showed 
that the date on which the oflence was committed was the 2nd 
November, 1864, 

Beaumont, C. J., reversed the Magistrate's decision, giving judg- 
ment as follows ; — 

This is a case in which the Appellant seeks to have a Review of 
certain Summary Pn)ceedin,i]fs, before a Stipendiary Magistrate, in 
which he hiis been charged by the Respondent, Underwood, with 
,an assault, and in which he has been convicted and sentenced to 
imprisonment. Various pounds of Review were alleged, and some 
of them were opened before me. The only one however in which, 
I think, the Appellant entitled to succeed in so far as the argument 
had proceeded before me, is one of the nature of a mere clerical 
error upon the face of the conviction, which finds the assault to 
have been committed on the 2nd November, 1864, though apj)a- 
rently^ what is called a clerical error, I am of opinion that it is in 
the case of a Summary Conviction, at this stage, a fatal one. It is 
one that clearly could not be amended after a formal conviction * 
has been actually returned to the Court of Review, except under 
some statutory power; and I am not aware of any authority which 
this Court, or the Magistrate has, to amend the conviction in sueh 
a particular, at this stage of the proceedings. If so, it is not 
necessary that I should point out the serious practical reasons, 
which would riot consist with the conviction remaining in force, as 
it is on the face of it so inconsistent as to be nugatory, unless it can 
be read and allowed for as a mistaka But such a mode of reading 
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a conviction in a criminal case, would plainly be to set at nought 
every rule which is applicable to them, and, therefore, I have no 
alternative but to set aside the proceedings and conviction. 

I cannot help addinj? that, it is with great regret, that I have felt 
bound to come to this conclusion as to the rt^ult of a slip of this 
nature, inasmuch as the case ap[)ears, on its merits, as they are 
disclosed in the depositions returned to the Court, to be one of a 
serious assault, well meriting the punishment inflicted on 'th(^ 
Appellant. As this question is raised hi the reasons of- Review, I 
cannot avoid saying that it is quite im))0ssible to accede to th<; 
proposition that the proT)er sentence for such assault is (as was 
suggested by the Appellant's Counsel), '*a moderate fine." It is 
manifest, and especially where the offenders are persons of substance, 
that in many cases such a sentence would be a mere farce, and 
that (although the adjustment of the sentence is a matter peculiarly 
proper foir the Magistrate, and with which this Court would only 
interfere in rare and exceptional cases), the adoption of such a 
principle on the part of ^ Magistrate, would be to surrender to 
violent persons an important part of the protective authority of 
the law. 



JAMES AMOS V. CHARLES W. HALEY. 

ISth March, 1865. 

(Ordinance. 22 of 1862.) 

Suspicion of stealing Plantains — Plantain-walk enclosed or opefi. — Framing 

Charges — Discharge of prisoner — Evidence. 

This was an appeal from the decision of Mr. W. J. Jeffrey, S.J.P. 
An appeal by Henry Francis, another Defendant in this case, in the 
Court nelow, was heard by Beete, J., who expressed his concurrence 
in the Chief Justice's decision. 

Beaximont, C. J., gave judgment as follows : — 

This is the case of a Review sought by one of three prisoners, 
and upon hearing it, I intimated that I must nn^erse the Magistrate's 
decision. I was on that occasion asked to consider whether some 
further order was not requisite to secure the prisoner's discharge. 
I declined to make any such order, on the ground that he was 
entitled to his discharge without it. Indeed, m the view which I 
take of the case, he never was legally in custody ; and as the Gaoler 
in all cases of committals by inferior Courts, such as the Stipendiary 
Magistrates,' acts on his own responsibility, I could not readily 
suppose that after' a conviction haci been actually reversed, he would 
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act SO improperly «incl incur so great a risk, as to detain the prisoner, 
although in the first instance he might not have examined the 
conviction, 'SO as to observe its defects. I presume that the Appel- 
lant has been discharged from custody, as no application has been 
made to me, and I noAV proceed, pursuant to the Ordinance, to give 
written reasons for my decision, which I have been obliged to 
postpone in consequence of the state of public business, and tlu^ 
importance of several questions raised in this case. 

In the result, however, though some of these questions must bo 
noticed, I think it better to rest my decision only on one of thes(>, 
which is quite sufficient to avoid the conviction, and which when 
it is open to the Court, is the fairest ground towards the Appellant, 
on which to proceed. 

In the first place, the whole of these proceedings must be invalid, 
because there never was any eflfective or valid charge to sustain the 
conviction. The charge is one of " suspicion of stealing ;" and it is 
manifest that such a charge could not sustain a Summary Conviction 
that the Appellant did feloniously steal. Ag-ain, it is, at all events, 
doubtful whether when upon a charge against three jointly, all of 
them are convicted; it is lawful for the Magistrate to make time 
formal convictions. There is, really, but one proceeding and one 
conviction ; and here the Magistrate has drawn up three se2)arare 
convictions. 

Another of the objections urged, was that the Magistrate h:ul 
exceeded his juri'soiction in sentencing the prisoners to three 
months' imprisonmeiit for the offence charged, even if it could be 
treated as a charge of actually stealing, instead of what it is ; " on 
" suspicion of stealing, takins" and carrying away," three bunches of 
plantains, worth 48 cents each. 

That sentence could only be sustained by bringing it under one 
or other of the 31st and 32nd Sections, of Ordinance 22 of 1862 — the 
first of which applies to stealing any plant, root, or vegetable pro- 
duction, growing in any "ga,rden, orchard, pleasure ground, or 
" nursery ground ;" the second, to stealing plantains, yams, &c., 
" growing in any land, open or enclosed, not being a garden, orchard, 
" pleasure ground, or nursery ground." The proceedings, however, 
speak only of *' the plantain walk of said place," as it is put in the 
conviction, or " of said estate," as it is put in the information. 
They do not shew under which Section the theft, or the " suspected" 
theil is charged. It might be argued, that as the theft must be 
understood to have been a theft, either of a vegetable production- 
from a garden, orchard, pleasure ground or nursery, or of plantains 
from some other ground, enclosed, or unenclosed ; and inasmuch as 
the sentence awarded, might be awarded for an offence under either 
Section, it is not material that it should appear ^which of the two 
Sections the Magistrate did act under. But on the other hand, it 
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was urged, with great force, that there are two separate statutable 
offences, and that the information and conviction ought, as an 
essential circumstance, of the supposed offence, to have shewn that 
the plantain walk mentioned, was either a place protected under 
the 31st Section, or that it was not so, but one falling under the 
82nd Section, and not only is there great weight in this argument 
on general principle, with reference to offences thus created, but 
moreover though the immediate penalty inflicted is within eitiier 
of tlios^e Sections, both Sections provide also for an ulterior or 
aggravated punishment on a second conviction ; and as these punish- 
ments differ in the tAvo cases, it is plain that, on that ground alone, 
the proceedings should regularly snew vjhich of the two offence? is 
charged against the prisoner. It might, however, be argued that 
the description of a " plantain walk," though irregular is, itself, 
explicit enouofh ta shew what is the off*ence charged. Perhaps it 
would be sufficient to say that it certainly carries no such meaning 
to my mind, and that after deliberate consideration, I am unable 
to say which of the two Sections it is, that the Magistrate has acted 
under ; and I can hardly say that where such documents are not 
sufficiently explicit to convey to the mind of a Judge of this Court, 
information as ta what is the particular off'ence of which the 
Appellant is convicted, they can be deemed sufficiently certain 
and explicit to be sustained. The view which, were it necessary, I 
should be prepared, or at least, disposed to adopt on this question 
is, that these are in effect, two different offences, and that unless 
oiie of them is alleged and found so as to bring the offender clearly 
within one Section or the other,^ the case must be considered to 
stand merely on a charge of stealing plantains, under the general 
law of petty theft, in which case the Magistrate plainly has^ exceeded 
his jurisdiction as to the sentence inflicted ; or if the plantains 
were attached to the freehold, (as would seem) he had acted without 
any jurisdiction. I prefer, however, as it is not necessary to do so,, 
to give no judicial opinion on tliis point, and I merely advert to it, 
as it was raised in argument and as it would shew how iim)ortant 
it is th^t the proceedings in Sumnaary Convictions, should on the 
face of them, bring the case within the provisions of the particular 
law under which tney are made. 

Another objection was, that the plantains are stated to have been 
the property of Haley, whereas his evidence states that he is prirt 
proprietor of the Estate to which belongs the plantain walk, and he 
gave no other evidence of ownership or possession. This objection 
also seems to be one of great weight. Indeed, I do not see how it 
could be met, were it necessary to decide formally the point. I may 
notice that the conviction appears to depart from the charge in a 
material respect, the charge stating the plantains to be the 
property of C. W. Haley ; the conviction stating the plantains to 
nave been stolen from the " plantain walk of said place, the pro- 
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" perty of the said C. W. Haley." The property there mentioiKMl, 
appearing to be the property in the iikmtain ivalk, Avhich liis 
evidence shews iiot to be the property of C. W. Haley alone. 

But the ground on which I rest my decision is this, the only 
charge against Amos is, that some plantams had been cut aaul stolen 
from the plantain walk in question, and that foot marks sire sjiid to 
have been traced from there to his house. But wliat evidence is 
there that they were Amos' foot marks ? Two otlier men, tranck 
and Robertson, are actually charged with Amos, and convicted with 
him of this supposed theft ; and th-e evidence shews that both of 
them were at the spot where the foot mark led, when Haley and 
the Constable went to track them. There is not any evidence of 
how many foot marks there w^re, and to which of these three men 
are these foot marks said to belong. Amos says he bought a bunch 
of plantains from Robertson ; Robertson (whose statement is, how- 
ever, no evidence either for, or against Amos), confirms this state- 
ment, and there the whole case rests as against Amos. At all 
events, in this state of the evidence, vinless the mero £act that a 
bunch of plantains was bought by Amos from Robertson, can be 
considered a circiunstanoe of suspicion a-^inst Amos, what is tliere 
to shew that he was the thief ? Nothing, whatever, that I can 
discover, except certain circumstances of suspicion which w^r-e, in 
my opinion, wrongly admitted in evidence against him. First, it 
is said that when Haley went to Amos' house, he asked his mother 
if her son had brought any plantains home, and that sho replied 
that he had been aback to her provision ground and brought a 
bunch, which she produced, and that then he (Haley) and the 
Constable, Abrams, went aback and looked about them, and they 
proceed to undertake to swear, as tho result of their observation 
that no plantains had boen cut on Mrs. Amos' provision groimd. 
Now, all this is hearsay of the worst kind. Another circumstance 
which should not have been admitted in evidence on the charge 
a^inst Amos, is, that Haley claimed as his property the bunch of 
|Jantains which Mrs. Amos pix)duced, and that when he went aback 
to get the stalks to fit one to it, and while he was away, Robertson 
cut the nlantain bunch to pieces. That may be a circumstance 
■against Mobertaon, but Amos was not present, nor shewn to be in 
3^y way connected with Robertson except, that, he admits having 
bought a bunch of plantains from him. This evidence, therefore^ 
should not have been admitted as against Amos, as I must take it 
to have been on considering the state of the proceedings before 
me. At all events, what was said by Amos' mother, and the 
statement to shew its **' falsehood" were wholly inadmissable, and I 
have no hesitation in sj^ying that their admission clearly invalidates 
the whole proceedings. 

I therefore set aside, and reverse the conviction in this case, with 
costs against the Respondent. 
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MOSES WILLIAMS v. WILLIAM ROBERTS AND SPENCER 

CAMBRIDGE 

%th May, 1865. 

(Ordinance 21 of 1856.) 

Reconsideration of application — Vagrancy — Revieiv after dismissal for non- 
apjyearance — Functions of Review Court — Entry under claim of right not to 
he treated as vagrancy — Costs to whom payable. 

This was an appeal from the decision of Mr. J. D. Eraser, S. J.P. 
The facts appear in the judgment. 

Beaumont, C. J., gave judgment as follows : — 

This is a case which comes before me, under peculiar circumstances, 
inasmuch as the Appellant's apphcation in Review has been dis- 
missed for non-appearance, or want of prosecution. Thereupon 
the Appellant was committed to Gaol by the Magistrate under the 
conviction in this case, having up to that time been permitted to 
remain at large, upon depositing $24 with the Magistrate. Being 
in Gaol, he applies by petition, that the proceedings against him 
may be reviewed, notwithstanding the order of dismissal, or other- 
wise, that he may be discharged from custody, on the ground that 
he is illegally detained. * 

The conviction was obtained on a charge brought against Williams, 
signed thus — "'S. Cambridge, for W. Roberts ;" " for being found on 
" the premises of W. Roberts for an unlawful purpase, and being 
" unable to give a satisfactory account of himself, under Ordinance 
" 21 of 1856, Section 5." And thereupon he was sentenced to one 
month's imprisonment, and to three days* further imprisonment as 
for non-payment of the sum of 88 cents, which the Magistrate 
awarded to Speocer Cambridge, for costs. 

Upon the Applicant's petition coming in to me, I ordered that 
the Keeper of tne Gaol should produce him before the Review 
Court, on Saturday, the 6th May, and should then shew the cause 
of his detention, and also that notice of this petition, and of my 
order therein, should be given to Mr. Roberts and Mr. Cambridge. 

Accordingly the Appellant was produced before me. Mr. Solicitor 
General appeared upon the petition for Messrs. Roberts and 
Cambridge, and objected to my proceeding with the case. As the 
course taken by me has been to Review and quash the proceedings 
before the Magistrate, I shall only notice the petition m the light 
of one for such Review, which was its mahi and primary aspect, 
the prayer which it contained in the nature of an application for 
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discharge, or haheua corpus, being merely alternative and not having 
been proceeded on. 

But the Solicitor General ar^ed, that it was not open to the 
Court to re-consider the case m Review, on the ground that the 
proceedings in Review had been finally dismissed. But to that 
argument, I was, and am entirely unable to accede. The proceed- 
ings in Review had never even been heard, and as the Review 
Court, whether it has, or whether, as I presume it has not any 
existence separate from the Supreme Court, is clearly a " Court," 
and as the office of a Court is " to hear and determine," it is 
impossible that the dismissal which took place could have been such 
a dismissal of the case, as to amount to a final sentence. 

The function of the Court then, not having been performed, with 
regard to the proceedings which were regularly brought before it 
upon Review, I should have had no hesitation, supposing that the 
order of dismissal had been erroneous or irregular, in treating it as 
either entirely such, or as such so far as to leave the merits of the 
case before the Court. And supposing that the true effect of that 
order, if otherwise valid, had been a final dismissal of the case, it 
would, in my judgment, clearly be null, for no Court can discharge 
itself finally of a matter brought within its jurisdiction, except by 
bearing and determining it. 

I apprehend, however, that the order of dismissal instead of 
being null, or irregular, was perfectly valid, correct and regular, 
eaually consistent with the principles on which the Court is con-- 
stituted, the practice by which it is guided, and the justice of the 
case, and this just, hecauae it does leave open, and unconcluded the 
final merits and disposal of the case. • 

It is perfectly familiar, as a matter of general principle, and 
plainly requisite according to the usual practice of the Courts of 
Justice, that short of finally foregoing the decision of the merits of 
a case before it, without hearing those merits. Courts of Justice 
regulate their procedure where not regulated for them by rules of 
order and practice, which are not only essential in a large sense for 
. maintaining the orderly and regular administration of Justice, but 
which are essential, as all practical Lawyers know, in a more 
particular sense to secure justice as between the particular suitors. 
One branch of these rules of practice and procedure, and a branch, 
no doubt, of great importance ; indeed, so important, that the 
Roman Jurists often placed it in the front of their system, is what 
they called De in jyus vocando, which includes amongst its details 
the requirements of appearance. But important as this branch of 
of Jurisprudence is, it is only collateral, and subsidiary to the 
objects of lavs^^nd of legal procedure, and its bearing and results 
are qualified accordingly. The results of non-appearance according 
to the English system Sffe different as they affect plaintiffs and 
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Defendants. Non-appearance entitles the plaintiff, subject to various 
rules and restrictions for securing justice to the Defendants, to the 
sentence which he seeks in some cases as by confession, or in others 
upon evidence offered ex parte. As regards Plaintiffs, the result is 
different, the ordinary result is, a non-suit or its equivalent, and 
though sometimes, such sentence or judgment is final as to the 
particular proceeding, I know of no case in which that is so, except 
where the Plaintiff may a^in proceed de twvo. In all other cases 
which I am aware of, it is the practice ; it is clearly within the 
jurisdiction, and (where another course would finally preclude the 
rights of the Plaintiff' on the matter in litigation), it is equally 
clearly the duty of a Court to waive the judgment, order, dismissal, 
abatement, or non-suit, which has supervened from non-appearance, 
though it is accustomed to do so only upon such terms and condi- 
tions as may do justice between the parties. All this seems to 
follow plainly and clearly the primary law that the duty of a Court 
is to hear and determine, taken in connection with the subsidiary 
principle that it may, within certain limits define and regulate the 
mode and condition of hearing. In cases where the parties proceed 
by formal pleadings by way of litis conteatatio and approach the 
hearing upon issues joined, and with days and times fixed by the 
settled and formal practice of the Court, for each step, there might 
be a great deal to be said in favor of a dismissal fortion-appearance 
being final. Yet I ain greatly mistaken if any case can bo found in 
which a dismissal for non-appearance by a Plaintiff would be final, 
except in cases where the Plaintiff is really interposing to interfere 
with, disturb, or arrest in its course the primd facw right, possession, 
or action of the nominal Defendant. In cases of that nature, 
justice would require that which incidentally follows, viz., that the 
interference which the suit occasions ceases with the abatement, 
or discontinuance of the suit itself 

But considerations which apply to proceedings of the nature of 
such formal suits have little in common with a case of this nature. 
This is a case in which the Appellant's liberty is interfered with 
by process of a criminal nature. He says that that process is 
illegal, the law has given to him a mode of testing that by having 
the proceedings reviewed by this Court, it is the office of this 
Court to review them, and that office has not been finally performed 
until they have been reviewed, and their merits '* heard and 
" determined." It is at the same time, the right and duty of this 
Court to adopt and act on a settled order and reasonable form of 
procedure adapted to secure that hearing and determination. Its 
procedure to this end is certainly of the simplest nature, and if 
that procedure is not complied with, its action in the final disposal 
of the Review is suspended. The first condition of that action is, 
that the case should be brought before it. The Legislature has 
provided for the documents in s nh cases being returned to the 
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Court, the practice of the Court regulates with great — perhaps too 
great — simplicity the mode in which the parties shall be brought 
before it. It is perfectly plain and settled, that the Applicant must 
appear to sustain his case, that is a necessary condition adopted by 
all Courts on all occasions. Essential to the proper action of Courts, 
evidently essential to any " hearing," hearing oeing the first duty 
of every Court, a most important condition to prevent the Court 
being trifled with and imposed upon, and to secure the jurisdiction, 
from falling into hopeless confusion. It seems to have been thought 
that there was at one time in the case of these proceedings in 
Review, some departure from this universal practice, or at least 
some uncertainty about it, though on what grounds or principle, I 
own it would be rather strange to discover. But as tne result of 
repeated investigation, I believe that departure did not really exist 
nor did any uncertainty as to the principle or rule of practice, but 
that there was some uncertainty as to the application of that rule, 
an uncertainty which is by no means strange, considering the 
nature and condition of the jurisdiction. It nas, however, been 
settled for some time past, after consultation amongst the Judges, 
that this principle should be uniformly acted upon. I beHeve this 
has been done, and measures have long since been taken to call 
this settled practice to the Magistrates attention, so that they 
might not fail to perform what is clearly their duty, viz., to give 
the Appellants in Keview, who are often people not only of very 
small means, but of very small knowledge, and out of the reach of 
legal advice, every reasonable assistance in furtherance of their 
intention to appeal and to that end at the least to inform them that 
they must appear or take measures to be represented in support of. 
their appeal. 

I'his being the settled and reasonable practice of the Court, the 
Appellant Williams did not appear; his case was not at first 
dismissed, but stood over until another sitting. It was then again 
called, and there was again no appearance. I entertain no doubt 
that it was then the duty of the Court to pursue the estabhshed 
practice, and to make an order, dismissing the Eeview, on the 
ground of non-appearance , and entirely without reference to the 
merits. That^ the Court could assume to decide such cases in 
privacy, or to give written opinions upon written paper without 
any security that there is at the time a real contest between real 
parties would be a most unreasonable, unseemly, and more than 
this, in my judgment, an illegal proceeding. 

In my own experience, many of these Keviews are not proceeded 
with by the parties because, as I presume, and as must beyond a 
doubt often be the case, the Appellant and Respondent have settled 
their difficulties, or have cooled upon their quarrel. Could any- 
thing be more improper, than for this Court to go through the 
farce of solemnly pronouncing a judgment, which might involve 
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serious questions of laW or conduct, upon certain documents before 
it, and in the presence of the Marshal and Registrar, or still worse, 
in the face of the public, when the parties seeking that judgment, 
had compromised matters between themselves. Of such a pro- 
ceeding it might well be said, " FabvZa Tion judicum hoc est in 
^' scend non in foro eooagitur" and indeed if such a practice were 
adopted, this Court would degenerate into a mischievous sham ; it 
would cease to be a Court, and would become a theatre without an 
audience, or a lecture room without pupils. Such a result would be 
a just retribution for disregarding the true nature of its jurisprudence 
and the true guide to its precedura 

Nor is it because there may be cases in which this rule of practice 
may be a bar to a Review, tnat it is any less a wholesome or legiti- 
mate rule. Every rule of practice, may, and does occasionally, 
operate to prevent what would otherwise be a right or a privilege. 
The conditions imposed by the Statute Law for this very procedure, 
such conditions, for example, as that requiring the payment of a 
fee of $5, operate in particular cases as such a bar. Such bars are 
interposed occasionally, to every the most sacred and important 
rights of individuals, where the just policy of the law and the just 
rmes of society require it. Indeed, this is implied in the very idea 
of law or rule ; the condition of which is uniformity and regularity 
of principle and practice applied to the endless, varied and incon- 
sistent congeries of events and cases which occur to human nature. 
I make this observation merely in passing, because it is quite enough 
for me, or for any Judge on the Bench, to know what the law is, 
without being too much concerned with its possible effects. 

But the reasonableness and regularity of the order of dismissal 
is no reason why its proper effect should be extended so as to make 
the Court fuTictua oMcw ; on the contrary, as I have before said, 
if being valid, it would have that effect, it must clearly be a nullity 
as the Court cannot have finally discharged its office without 
hearing and determining the case. It is to be observed that this 
is a jurisdiction, and a .case in which the Court can only perform 
its office upon the one proceeding. If I could say to the Appellant, 
" hriTig another Review" that might be a very good reason for 
holding that this sentence was the effect of a non-suit duly recorded; 
but, as I cannot, the proper effect to be given to the sentence is to 
dispose of the case, unless the Appellant can shew good reason 
according to the weU-known principles applicable to such cases for 
being relieved from its effect. It says. to the Respondents, " as the 
" Appellant is not here, you need not trouble yourselves to come any 
'• more, and as the Appellant has brought you here uselessly, he 
" must pay your costs." It says to the Appellant, " you having 
" disregarded the course prescribed for your case to be heard, are 
" out of Court." Both parties " go without a say." But that does 
not prevent the Appellant coming here on the merits if he can 



Digitized 



by Google 



WILIIAMS V. ROBERTS AND ANOTHER. 133 

shew that he did not really abandon his case, but was misled, or 
i^orant under excusable circumstances, that he has merits whic'h 
he insists upon being entered upon, and that he is prepared to 
submit to any reasonable conditions for placing the 'Respondents in 
the same position as if he had duly proceeded. It appears to me, 
quite impossible to give it such an ettect, consistently with any 
principles of jurisprudence, or of justice known to me. 

If, indeed, the Legislature had jjrescribed a given mode of 
procedure in such terms as to make his non-appearance a condition 
of his obtaining a Review, so as to preclude the Court except on 
that condition, from exercising or applying its judicial action to the 
case, that would be another matter ; the Court would then be 
charged to hear and determine »ub modo, and if the prescribed 
mode were not followed, the office of the Court would not attach. 
That, however, is not the case here ; on the contrary, the Ordinance 
providinsf for these cases, expressly authorises the Court to dispense 
m suitable cases, even with the conditions which are imposed as to 
the time and mode of proceeding in Review. If it were necessary 
to look for such anology, I have no doubt that this express authority 
to modify the provisions of the Legislature with regard to procedure 
would itself support the view wnich I entertain no doubt of on 
other grounds that, as to matters of procedure within its general 
and inherent jurisdiction, the Court can waive or modify them 
until it has heard and determined the case. 

Mr. Solicitor General argued, however, that this was not a proper 
case to be reviewed, because it might prejudice third parties, 
instancing the position of the Gaoler in particular. It doas so 
happen, that in this case the Appellant was not actually committed 
untu after the Review was dismissed, and I should certainly have 
made it a condition of re-hearing the case, that the Appellant should 
bring no action against the Gaoler, had I been satisfied that his 
position as such would be prejudiced by any order in this case, and 
if I had the power to do so. I am not, however, as at present 
advised, of opinion, he will be so prejudiced ; and it has, I regret 
to say, been decided that the Court has no inherent power to 
impose terms on an Applicant, even to its discretion ; and therefore 
I should be debarred from taking this coursfe. Moreover, the 
Keeper of the Gaol is not a party to the proceedings in Review. 
He nolds a public office with the immunities and responsibilities 
belonging to it, and while I am not inclined to retrench his immu- 
nities, I am not at all inclined to relax his responsibilities which form 
one of the most important and peculiar safeguards of society. It 
would be idle to suppose that in acting on this conviction, he acted 
on, or noticed, or perhaps even knew of the dismissal of the Review. 
As to the other parties, they were certainly in no worse a position 
than if the Review had not been brought. It was no forbearance 
on their part that led to execution being delayed, and I don't think 
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they are entitled to anjthing more than such protection as the 
l^ter of the law may give them ; and at all events, if the law does 
not allow me to nut an ApfJicant upon terms, it clearly would be a 
monstrous and illegal act to refuse justice to the Appellant, because 
it might have the effect of making other parties responsible for 
proceedings which, ex hypotheci, are illegal. 

I therefore have felt myself at liberty, and bound to entertain 
the petition. The Petitioner alleges that he was not aware that he 
would have to attend the Review Court without having notice to 
<lo so ; and on this, he claims to be absolved from the consequence 
of his non-attendance. I consider this ample ground for granting 
his pi^ayer to be allowed now to proceed m Review. I have felt, 
indeed, some difficulty arising from the fact that such statement is 
not properly verified, and I am not sure that the course which was 
taken on the subject, was altogether so satisfactory as a more 
regular one would have been. In the absence of any affidavit, I 
hesitated, however, to allow the Applicant to be sworn and to verify 
this fact viva voce, unless required by the Respondent. I did so, 
because it is an unusual course, and I put it to the Respondent's 
Counsel whether he did require the Appellant's oath. This he did 
not do, but rested his case so far on the fact, that he had not the 
opportunity of producing evidence to the contrary. To that, I felt 
myself unable to give any weight. Notice of the petition was 
served at Mr. Roberts' store, Georgetown, about mid-day on the 
5th of May, and on Cambridge, at Vigilance, about 9 or 10, am., on 
that day. The Petitioner was not called on till past One o'Clock, 
on the 6th of May. Cambridge and Roberts were both then in 
Court. Cambridge at least was present in the Magistrate's Court 
when the case was heard. I feel no doubt that, under such circum- 
stances thq Respondents were not in a case affecting the Appellant's 
liberty, entitled to further time, in order to give evidence on tlds 
point, in contradiction to the Appellant's statement ; and taking it, 
that his own oath ^ was waived by the Respondent's Counsel, I 
considered myself fully at liberty to exercise my discretion in fiivor 
of the Appellant. 

i consider further, that the resistance to the petition, considering 
the nature of the case, a^d the position of the parties, was a harsh 
and uncalled for step, and one which appears to me only the more 
harsh and uncalled for, as the Respondents did not attempt, or 
appear to sustain the conviction which they had obtained. 

This conviction cannot stand. It is, indeed, much to be regretted 
that the parties in the position of the Respondents shoula have 
sought for, or obtained it. The Ordinance under which it purports 
to be made, is one applying to offences of purely a criminal type. 
It requires no discussion, but a mere glance at the Ordinance under 
which it proceeds, to see that it was never intended to apply, and 
cannot reasonably be held to apply, to a case of trespass. 
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The various offences grouped under the 5th Section, are all 
offences which the law constitutes and punishes as acts of, not only 
a criminal nature, but as more or less, approaching felony, or ap 
attempt at felony, or fraudulent or disgraceful misdemeanor. It 
requires no comment to point out how wisely such offenc^es differ 
from cases of trespass, even trespass vi-et-a/i-Tuw. Proceedings for 
trespass are by no means unknown in the Magistrates' Courts ; on 
the contrary, they are very common, and it is therefore, the more to 
be regretted to find the Complainants in this case resorting to the 
Section in question. 

Now, the evidence shews that this was clearly a case of tresprss, 
if anything. The property which the prisoner is alleged with 
having been upon, for an unlawful purpose, had been his own. It 
is said that it nad been sold to Mr. Roberts, at execution, but it is 
plain that the prisoner intended to dispute the effect, or legality of 
that sale. I do not propose to enquire into that question at all. 
If the Complainants had desired to make out a case of trespass, 
they should!^ have brought such a charge, and it might thereupon 
have been competent to the Magistrate to consider whether the 
claim of title was boTid fide, or merely colorable ; or in case of 
breach of the peace such a charge might have been proceeded on 
without reference to the clause of title. Williams' entiy on the 
property was, indeed, clearly made on the footing of title. He 
goes in, apparently without breaking any external fastening or 
enclosure, and proceeds to put up a notice, warning trespassers 
from the place. It appears to me, I must say, very lamentable to 
find him for so doing, charged and convicted of having been on 
this property for an unlawful purpose, and not giving a satisfactory 
account of himself, under the provisions of Section 5, of Ordinance 
21 of 1856. 

There are other points of a comparatively formal, though 
important nature, ana which I might observe, but I shall only 
notice one remarkable one. On the face of the conviction it is 
stated, that Spencer Cambridge is the Complainant, and the sum 
of 88 cents is awarded to him for costs; and the Magistrate 
(stating that it had been made to appear to him, that Williams 
had no goods whereon to levy distress for these costs), adjudged 
that he be imprisoned for the additional term of three days, unless 
they are paid, I only notice in passing, that it is observable that 
this sentence does not accord with the memorandum under the 
Magistrate's hand of his adjudication. But what I wish to notice 
especially is, that I know no authority by which such costs could 
be given to Cambridge. He was not the Complainant ; he was the 
Complainant " for W. Roberts." And assuming that there is no 
objection to a charge so laid, and passing over all questions of 
departure, or variance between the charge and the conviction, it is 
clear that the Complainant is Roberts, and the award of costs should 
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be to him. The result of the course taken in tliis case would be 
to give rise to an unauthorised class of quasi legal practitioners, 
and to accord to them a privilege which no professional men 
, possess, of having their costs provided for by an order of the Court 
against the adverse party, in this case it has made it necessary 
to serve both Cambridge and Roberts with notices of these pro- 
ceedings, and this may suffice to shew, in this particular instance 
how unreasonable, as Well as illegal, such a practice is. 

I have therefore to set aside, and quash the proceedings and 
conviction in this matter. I have done so without costs, owing to 
the circumstances under Avhich the case comes now before me. 
Though the Appellant suffers, he suffers for a non-observance, 
which though not otherwise culpable, might have been avoided by 
a very little care or enquiry, of the very simple rules of procedure 
in this Court. He has had the full benefit which I ought to give 
him of the circumstances of his actual ignorance, in the reversal of 
the proceedings at this stage, and non obstante my former order. 
Had Roberts and Cambridge appeared to sustain the conviction, 
I, probably, should have awarded costs to them, as I think they 
would have shewn an improper and culpable persistence in their 
hardship towards the Appellant in doing so. But as they do not 
appear in the Review to sustain the conviction, and as I give them 
no costs of their appearance on the Appellant's petition, I think, 
that I ought not, under the circumstances of the case, to order 
thenx to pay the cosjs of the Review. 



MANGEL PINTO PISTANO v. DONALD YOUNG, DISTRICT 
COMMISSARY OF TAXATION. 

nth May, 1865. 

(Ordinances 14 of 1855, and 8 of 1858.) 

Possession of Bum without Permit — Condemnation of Hum and casks. 

This was an appeal from an order made by Mr. W. Humphreys, 
S. J. P. The facts appear in the judgment. 

Beete, J., gave judgment as follows : — 

The Appellant in this case was charged by Mr. Young, District 
Commissary of Taxation, Division 1, County Essequebo, " for having 
" had illegally in his possession, in his Retail Spirit Shop, at the 
" Parish of St. John, County of Essequebo, a quantity of Rum, to 
" wit. Twenty-four gallons, without having a permit for the same." 
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The Magistrate, after hearing the ca§e, made an order of con- 
demnation of the Twenty-four gallons of Rum seized, and also of 
the casks containing the same, stating " that such conderanatiRn 
" was according to the provisions of the aforesaid Ordinance" — that 
being Ordinance 14 of 1855. 

At the foot of this order, he put a memorandum ajrfoUows — " The 
" Defendant Manoel Pinto Pistano, is sentenced to pay a fine of 
" $48, and the costs of the Complainant, 76 cents, and further to 
" pay the sum of $24, being the sum of $1 for each gallon of Rum 
" forfeited ; in default of payment, the same to be levied by distress 
" and sale of the goods and chattels of the said Manoel Pinto 
" Pistano, and in default of sutiicient distress, Defendant to be 
" imprisoned for 30 days, with hard labor." He subsequently made 
out and attached to the. proceedings, a formal conviction, setting 
out the charges above recited. 

It appears to me to be clear, that neither the order of condemna- 
tion, nor the memorandum, nor the conviction, can be upheld. In 
the first place the charge is bad, inasmuch as by no Section of 
Ordinance 14 of 1855, is there any obligation imposed on a Licenced 
Retail Spirit Dealer to have a permit for Rum in his possession, nor is 
any penalty imposed for not having such a permit, a permit is 
required for the removal of Rum and the absence of it, or the 
removal of Rum, contrary to the provisions of that Ordinance, 
renders the Rum itself and " every cart, waggon, boat, vessel, or 
" other conveyance, aud every animal employed in such removal," 
liable to forfeiture ; but the Ordinance makes no mention of the 
casks. 

Th3 onbr of cmlemnatim is bad, inasnich as it recites that 
the 24 gallons of Rum, together with the cask containing the same, 
wore duly seized by the Complainant, under and by virtue of 
Ordinance No. 14 of 1855 ; and then goes on to state that, the 
sjiid 24 gallons of Rum and also the casks containing the same are 
duly condemned by the Magistrate, in terms of the same Ordinance. 

I find no authority given by the Ordinance relied upon, either 
to the Commissarv of Taxation to seize, or to the Magistrate to 
condemn, the casks in which Rum liable to forfeiture, may be 
contained. 

The only case in which the casks containing Rum are liable to 
seizure and condemnation is, when Rum is seized for not being of 
proper stren^h, under the provisions of Ordinance No. 8 of 1858. 
There Is nothing in the evidence, or in any part of the proceedings, 
to explain why the Commissary of Taxation, seized exactly 24 
gallons of Rum ; if entitled to seize any at all, why si ould it be 
just 24 gallons ? Why not 30 or the whole 37 ? Surely there is, 
or ought to be some rule to regulate seizures of this nature, and it 
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is not, or ought not to be left to the arbitrary will of the seizing 
o^cer. 

The memorandum of judgment, or sentence against the Appellant, 
I look upon as merged in the conviction, and the latter is clearly 
bad, as it specifies as an oiFence the possession of the 24? gallons of 
Rum, seized without having any permit for the same ; and this I 
have already pointed out to be no otfence under the Ordinance. 

Under these circumstances, the whole proceedings from the very' 
commencement are bad in law, and must be quashed. 



SIMON KING V. MURRAY BAPTIST. 

nth May, .18G5. 

(Ordinance 20 of 1856.) 

False pretences — Excess of jurisdiction. 

This was an appeal from the deci^^ion of Mr. J. D. Fraser, S. J.P. 
The facts are sumciently indicated in the judgment. 

Beete, J., gave judgment as follows : — 

The Appellant in this case is charged with " fraudulently obtain- 
" ing. and carrying away from the Pound, in Victoria Village, on 
" the 6th of September, 1864, a Sheep, value $7, the property of 
" the Complainant, which said Sheep was there impouncled." 

After hearing evidence in support of the charge, and also on 
behalf of the Appellant, the readmg of which certainly altogether 
fails to establisn, to my mind, the guilt of the Appellant, the 
Magistrate has found him guilty, and sentenced him to pay a 
penalty, or in default to be imprisoned with hard labor. 

The principal evidence is that of the Complainant and his brother, 
on one side, and that of the Appellant and his brother on the 
other; and I think it anything but clear, that the Appellant when 
taking th^ Sheep out of the round, as his own, was making a 
false or fraudulent representation, knowing the same to be false 
and fraudulent. There was nothing in the circumstances from 
which fraud was to be inferred. The Sheep was kept tied for six 
days after it was taken from the Pound, in Appellant s yard, w^here 
it could be seen from the Railway, and from the Middle-walk. 
Again, . when the Sheep was sold to Brocket Hylis, and he was 
about to alter the mark, the Appellant advised him not to do so, 
thus, leaving the Sheep to be recognised by its proper owner. 
Supposing him, the Appellant, to be mistaken in claiming it, or to 
have claimed it, knowing it not to be his property ; whereas if the,- 
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mark had been altered, there would have Been no longer any 
danger of detection. 

Looking at all the evidence, I certainly should not have felt 
warranted in' convicting the Appellant ; but although, my opinion 
is, that the case was so doubtful as to entitle the accused to an 
acquittal, it is not on that ground that I quash the conviction. 

The conviction expresses on its face, that it is under Ordinance 
20 of 1856, and by the 2nd Section of that Ordinance, the punish- 
ment for the offence with which the Appellant was charged, is 
fixed at imprisonment, with or without hard labor, not exceeding 
30 days, or a penalty of $24, or to both those punishments together. 

The Magistrate has sentenced the Appellant to forfeit and pay 
the sum of $24, including costs, and in default of payment, to be 
imprisonerl in the Gaol of Georgetown, with hard labour, for two 
calendar months. This is manifestly an excess of jurisdiction, and 
renders the conviction wholly bad. 

This objection was not raised at the hearing of tlie Review, but 
being patent on the face of the conviction, I am bound to notice it. 



MANOEL G0NSALVE3 PEQUENO v. EDWARD WEDDALL. 

27th May, 18G5. 

(Ordinance 15 of 1850.) 

ConstTuction of Ordinance — Allowing riotous assemblage.. 

This was an appeal from the decision of Mr. H. P. Plummer, S.J. P. 
who convicted and sentenced the Appellant, a Retail Spirit Shop- 
keeper, on the charge set out in the judgment. Ordinance 15 of 
1850 has been repealed by Ordinance 25 (n 1868, but Section 49 of 
the later Ordinance is much to the same effect as Section 35 of 
the former. 

Beaumont, C. J., gave judgment as follows : — 

In this case, I think the conviction must be set aside. The 
charge is, that the Defendant " allowed a disorderly assemblage to 
" congregate in, at, or about his shop, he being a Retail Spirit 
" Deder.*' A number of objections are introduced by the written 
reasons, some formal, and some substantial. I set aside the con- 
viction on two grounds of objection, that the charge does not duly . 
state a legal offence, and that there is no evidence to sustain the 
charga 

The Section under which the charge is preferred, is certainly a 
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somewhat puzzling one ; it is Secfion 35, of Ordinance No. 15 of 
1850, which runs thus — " And be it enacted, that the keeper of 
" each and every such Licenced Retail Shop, shall prevent any 
•' riotous or disorderly meeting, or assembly of persons in, at, or 
" about his shop, and on such persons refusing to disperse on being 
" warned by him, he shall immediately give, or send notice thereof 
" to the Policeman or Constable nearest to him, and call upon him 
" for assistance, on pain of forfeiting and paying for the first 
" offence, a sum not less than Ten Dollars, and not exceeding 
" Twenty-three Dollars ; and for the second and every subsequent 
" offence, the sum of Forty-eight Dollars." 

It commences with directing every Retail Dealer to prevent such 
assemblies as that charged against the Defendant ; and the meaning 
which the Magistrate has, I presume, attributed to him would seem 
to be, that he shall not " allow" such assemblages. ,That is probably 
its effect. He can hardly be held by a penal clause, punishable for 
what he cannot prevent ; but he is bound not to permit what he 
can prevent. 

That it is certainly doubtful whethen^ even in this case, the 
charge should be stated in this way. The effect of the law is a 
matter for argument : the charge should be of an offence which is 
in terms, a clear offence against the law. 

Now, comes this question ; is the penalty imposed by this Section, 
imposed as a breach of this requirement, or is not this merely a 
general enactment, (w*hich really would be merely "declatory") 
followed up by the requirement under penalty of a specific act, the 
calling of the Police ? 

I feel some diflBculty about it, but on the whole, I think the true 
meaning is merely, that, if he does not call the Police, the Shop- 
keeper is then liable to the penalty. This seems the best reading 
of tne Section, the most grammatical, and also the most reasonable, 
remembering that the first clause surely declares the law. For, 
indeed, every one is bound to prevent as far as he reasonably can, 
such disorderly assemblies in, at, or about his house, so that if he 
permits them in any legal sense, he may be indicted. To read the 
w^ord " and" as coupling his obligation to prevent the assemblage, 
and that to call the Police as one obligation, the breach of which 
is made penal, would be repugnant. To read it " or," so as to make 
them two obhgations, the breach of either of Avhich is penal, would 
be to change the word. The third mode of construction is that 
which appears to me the right one, states the first clause as 
declaring the general law, and then to proceed to the further 
enactment, introduced by the word " and," which directs the Police 
to be called, and imposes a penalty for failure to do this. 

If this be the true reading of the Section, the infonnation cannot 
be held to charge correctly, the offence of not calling the aid of 
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the Police. But taking the charge either way, there is no evidence, 
as I think, on which to convict Pequeno. There is none certainly 
that he allowed these assemblies, in any ordinary or direct sense ; 
wid so fajr as I can see from the evidence, he is no more responsible 
for having failed to prevent it, than any of the Police whose duty 
it was to do so. 

He was not at, or near the shop at the time, and I do not think 
that anything appears to shew that by any authority or sanction of 
his, he encouraged or connived at it. 

As to his not calling the Police, it is enough to say that, while 
he was Twt, several of tne Police %vere on the spot, and were them- 
selves wholly unable to stop the disturbance till it wore itself out. 

The Magistrate, indeed, adds in a note, that the shopman waf5 
unable to do, so. The Police were there in some force, and as far 
as appears, it ^was a case for him to deal with. I do not see that 
the man Pequeno could have done more if he had been on the 
spot in time to maintain, or employ an army of his own, and to 
enter upon this " scrimmage" would perhaps have been the worst 
thing possible. 

I quite understand, that it may have been thought desirable to 
stimulate Mr. Pequeno to do what he could to prevent such distur- 
bances; but still it is not clear, I think, that he is -open to a 
conviction upon the Section in question. If it is thought that he 
can be made to encourage the disorderly scenes which are said 
to have taken place, and so on, perhaps the best course will be to 
indict him. 



RAMSAY ROGERS v. MANOEL GONSALVES PEQUENO. 
' nth June, 1865. 

(Ordinance 33 of 1850.) 
Trespass — Bond fide claim of right of entry. 

This was an appeal from the decision of Mr. J. D. Eraser, S. J. P, 
The case turned on an alleged- dispute as to the title to the land 
said to have been trespassed on. 

Beaumont, C. J., gave judgment as follows : — 

In this case the Appellant has been convicted tinder .^he Trespass 
Ordinance, for trespassing on the premises of one M. ' G. Pequeno. 

The premises are not described in the conviction, and this might, 
probably, have been found a fatal defect, had it b^en raised by the 
fea^ons; and I notice it as the more important in this case, because. 
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taken in con^iection with what stands as the charge, this is not only 
a defect of substantial form, but of very substance. 

The document which stands as a sort of charge or complaint, 
states an illegal entry bv the Appellant on a certain " half lot" at 
1 riendship, " with the buildings on it," which the Complainant 
aileges to be his ; but the evidence shows that he had allowed the 
Appellant to remain on part of that half lot, " the premises" wiiich 
he says the Appellant trespassed on, and thus the general nature of 
the charge, wnen taken in connection with the evidence and the 
conviction, shows that the latter is defective on account of its want 
of precisioa 

The point, however, on which the Appellant rests is, that the 
Magistrate's jurisdiction was ousted, by reason of the title to the 
property in question being in dispute between the parties. Now, 
this of course, would oust the juri.sdiction of a Magistrate in trespass, 
unless, at least, the trespass were vi et armis, and in breach of the 
peace. It is, indeed, alleged in the charge in this case, that this 
trespass was vi et armis ; but that is neither proved in the evidence 
nor is it found in the conviction. 

The question then is, whether there be any bond fide dispute of 
title. I say hotidfide, because of course the Magistrate's jurisdiction 
cannot be ousted by a mere shavi, or the bare assertion of the 
Defendant. If it were so, every person brought up for trespass 
would, as a matter of course, say, " ^he property is mine ;" still — the 
question for the Magistrate is only of the hondfixles of the claim, 
and not as to its substance, or even its plausibility. Of the bond 
fiileSy the Magistrate must judge; and the protection of the 
Defendant is, that the Magistrate will, himself, judge not only bond 
fixle, but reasonably, and under a responsibility quite sufficiently 
weighty ; for if he errs in these respects, he becomes, himself, a 
trespasser, and unprotected in the assumption of a jurisdiction 
which^ does not belong to him. 

.The* Complainant's own evidence, however, shews circumstances 
which seem to estabUsh that there is a bo^ndfide claim on the part 
of the Defendant; for it appears by the Complainant's shewing 
that the property was formerly the Defendant's ; was sold at Execu- 
tion Sale, was levied on by the Marshal, and delivered by him to 
the Complainant as a purchaser. Now, sitting in this Court on 
this case, it is not for me to express any opinion on the weight or 
merits of the question, which appears to me open, as to how fer a 
purchaser of land at Execution Sale, can maintain the right to 
possession against the former owner before Letters of Decree are 
obtained. For it is evident from this case, and from another which 
has been before me, that, in the cases of these Friendship properties, 
the purchasers sometimes take the possession from the Marshal 
without obtaining Letters of Decree. This they may of course do> 
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but they do so at their own risk The law asserts the Marshal's 
possession as its own, and will not allow it to be disturbed ; but 
when the Marshal has gone out, the right to possession may become 
^[ain a question of title. 

Now, whether Rogers' right before the levy was by transport, or 
merely possessory, he may say that when the Marshal went out of 
possession, he was remitted to it, and that, as the purchaser has no 
Letters of Decree, and especially as he, himself, has never been out 
of actual possession altogether, his title is as good as, or better 
than the purchaser's. And if arguing thus, or being entitled to 
argue thus, he retained, or even peaceably re-takes possession, and 
justifies his doing so by asserting title, is this so clearly mcdajidey 
as to constitute him a trespasser ? I think it cannot be so said. 
It is no question of the result of whether on an action to try the 
right to possession, one or the other will be more likely to succeed. 
The Magistrate may very usefully, in some cases, exercise his 
influence in pacifying and settling disputes on such grounds, but 
it is clear that neither he, nor the Judge in Review, has anything 
to do with the substantial merits of the claim, if he i^es that there 
are circumstances whi<5h may give rise to its being made boTidJide. 

I have felt a little difficulty in deciding whether the evidence 
clearly shews that the house on which the Defendant is said to 
have trespassed, is, or is not on the " half lot,*' which the evidence 
shews was dealt with as I have stated. But on careful consideration, 
1 think that the " lot" which it is said to be on, appears sufficiently 
to be (as no doubt it is in fact) the " half lot" spoken of in other 
parts of the evidence, and in the charge. On this ground, therefore, 
the conviction must be reversed ; but I ought not to overlook the 
defects of the fharge. Clearly it is not a good charge; or complaint 
of any penal offence. It is in form, a sort of petition, stating 
certain facts as to the Complainant's purchase and the Defendant's 
taking possession ; and then it proceeds thus — 

" And that the said Ramsay Rogers, still holds illegal possession 
" of the premises and buildings, and refuses to pay any rent, or give 
" me legal possession of the said half lots. No. 85, &c., and buildings 
" thereon situate. I therefore pray for redress." 

« PETER J. SAVORY, 

" Agent for M. G. Pequeno." 

Now, without alluding to the mode in which it is signed, its 
terms leaves it quite imcertain whether the Complainant wishes 
the Magistrate to make the Defendant give him possession, or pay 
rent, or to punish him penally. Moreover, as the statement of the 
refusal to pay rent, implies a demand of rent, that of itself would 
seem so tar a sanction of the Defendant's possession, as to put an 
end to a claim of trespass. 
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Qth January, 1866. 

C Ordinance 20 of 1856.) 

Fraudulent possessioii — Evidence — Practice. 

This was an appeal from a decision of Mr, J. D. Eraser, S. J. P., 
under Section 2, Clause 6 of the Petty Offences Ordinance, which 
renders punishable any person having in his possession anything 
which may reasonably be suspected of being stolen, and who shall 
not give an account how he came by the same, to the satisfaction 
of the Stipendiary Justice of the Peace. 

Beaumont, C. J., gave judgment as follows : — 

This case was heard before me on the 5th of August last, but 
my decision has been postponed by reason of circumstances over 
which I have had no control. 

It is the case of a conviction of the Appellant, for having in his 
possession certain bunches of plantains, supposed to have been 
stolen, without giving a good account of the same. The main 
question is one of evidence; first, as to its sufficiency, and secondly, 
as to its proper reception, or, as I should rather say, procurement 

As to the suflBciency of evidence to sustain the conviction, I 
think there is evidence to justifj^ the Magistrate, as having drawn 
the conchision which he did. It is not for the Judge in Review to 
interfere with that conclusion, because he might not have drawn 
the same. At the same time, I think it right to say that charges 
of this kind are very easily, and sometimes very lightly made, and 
that the same considerations which would make this Court loath to 
set aside a Magistrate's conclusions of fact upon such a charge, may 
make it proper for him to be, even more than ordinarily careful to 
guard against the ready adoption of charges which may often be 
made on light grounds, and on a somewhat arbitrary spirit. 

I am led to make this remark, because the evidence being con- 
tradictory and doubtful throughout, the Magistrate seems to have 
found himself unable to decide upon it, as brought before him. 
Probably, the more proper course would have been in such case 
to acquit the Appellant. I am not, indeed, at all disposed to restrict 
the legitimate discretion of a Magistrate in the conduct of cases 
before him, but here the prosecutor has closed his case, and was 
not entitled after the evidence for the defence to strengthen it, 
except upon some casual and unforeseen point. The point here in 
doubt, however, ^as the very main issue. Whether the plantains 
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in question had been cut on the Appellant's land, and on this point 
the Magistrate not being, as I must conclude, able to decide in 
favor of the prosecution, after hearing the defence, sends to procure 
further evidence. He sends a Policeman with the accusea (appa- 
rently as a prisoner) to the bed, and with him he sends a man, 
whom he names, one Pretty Gordon, to confront, as I may say, the 
accused, and to depose to the result. Now, that was, at the best, 
a very doubtful and undesirable proceeding, but perhaps its most 
objectionable feature is this, that, as I infer from the record, the 
Magistrate in effect delegated to the man Gordon on a view of the 
spot, and confrontation with the accused the determination of a 
serious issue of fact, which was to be determined by the Magistrate 
himself It is quite true, that he puts Gordon to his oatn after- 
wards, but on the whole, it is to me evident that, being himself 
doubtful on the Question of fact, he in effect referred it to the 
determination of nis nominee, Gordon, under the inode I have 
mentioned. 

No doubt this was perfectly well intentioned ; but I think it was a 
mistake — such a mistake as to render the reception of Gordon's 
evidence then, and so acq^uired and given, improper. And on this 
ground, I reverse the conviction with costs. 



ANTHONY EVANS v. YONG-AH-SAM. 

26th August, 1865. 

(Ordinances 19 of 1856, and 20 of 1862.) 

Assault and batter?^ — Averring more than one offence in one charge — Evidence'^ 

Power of Magistrate to prove jurisdiction after case closed. 

This was an appeal from a decision of Mr. H P. Plummer, S.J. P. 
The facts were simply that the Appellant, a Driver at Plantation 
BlanJcerihurg had assaulted the Respondent. 

Smith, C. J., gave judgment as follows : — 

In this case, a Review of the proceedings was sought upon several 
grounds, which I shall proceed to examine m the order in which 
they were urged. 

1. In the first place, it was objected that the charge was bad, 
inasmuch as it was for two offences; and the 14th Section of 
Ordinance No. 19 of 1856, which enacts that every complaint 
** shall be for one matter of complaint only, and not for two or 
" more offences," was relied upon in support of the objection. The 
charge is, that the Defendant " did, on the ^leventh day of May, 
" 1865, unlawfully assault and beat the said Yong-Ah-Sam, at 

VOL. I. K 
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" Plantation Blankenhurg, Parish of St. Luke, County of Demerary," 
and I am of opinion that the assault and battery complained of, 
formed but one matter of complaint. A similar question arose in 
England in the case of Regina v. Scott, 33, Law Journal, (N. S.) 
Mag. Cas. 15, upon the corresponding clause in Jervis's Act. 

In that case the Defendant was convicted of uttenng twenty 
consecutive oaths, for which he was fined two shillings, and a 
cumulative penalty of £2 imposed. It was objected that the com- 
plaint improperly charged several offences, in respect of each of 
which a distinct penalty had been imposed, ana that this was 
contrary to the Act. The point was fully considered by the Court 
of Queen's Bench, and was over-ruled. The ground of the decision 
is thus concisely stated by Blackburn, J. — " As to Jervis's Act, I 
" quite agree with my brother Wightman, that it applies to one 
" ground of complaint, and there is here but one ground of com- 
" plaint, and that was, that the Defendant swore several oaths, on 
" one and the same occasion." So in the present case, I think there 
is but one ground of complaint, and that is, that on a particular 
day the Defendant committed an assault and battery upon the 
Complainant. It is true, that there may be an assault without a 
battery, but there cannot be a battery without an assault ; and even 
if the Complainant had failed to prove a battery, that would not 
excuse him from so much of the complaint as charged an assault. 
. The Eule is thus laid down by the Queen's Bench, in Rex v. Hol- 
lingburg, 4? B & C. 330. — " In Criminal Cases it is sufficient for the 
" Prosecutor to prove so much of the charge as constitutes an 
" offence punishable by law." 

2. It was next objected that the Magistrate after taking a certain 
amount of evidence on the part of the Complainant, had no right 
to say, that he did not consider it necessary to examine further 
witnesses in support of the prosecution. No authority was cited 
for this objection, and I am unable to see on what ground a 
Defendant can complain that additional evidence was not taken 
against him. He had an opportunity of giving all the evidence 
that he chose to tender in support of his defence ; and it does not 
lie in his mouth to complain that the Magistrate did not take 
more evidence against him, than that which ne was called upon to 
answer. 

3. The third objection was, that the Magistrate had no right to 
take evidence to prove jurisdiction, after the Complainant's case 
had been closed ; but I am of opinion that if the Defendant had 
wished to raise the question of jurisdiction, he should have done 
so in the first instance, and that after the case h^-d been gone into 
on the merits, the Magistrate exercised a proper discretion in dealing 
as he did, with an objection of this purely technical character. 

4. Lastly, various objections of a formal nature were taken to 
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the conviction; but these, I have no hesitation in over-ruling. 
Whether an application for Review is the proper proceeding to 
obtain upon merely technical grounds, the quashing of a conviction, 
I forbear to express an opinion on the present occasion, inasmuch 
as it is unnecessary for me to do so. 

It is sufficient that the conviction purports to be for an offence 
committed, contrary to Ordinance No. 20 of 1862, which enacts 
(Section 72) that " no Summary Conviction under this Ordinance 
" shall be quashed for want of form." And in the words of a learned 
Judge, " there is no rule more wholesome than that which prevents 
** technical objections from interfering with the administration of 
" Justice." 

Believing, therefore, that the evidence sustains the decision, and 
that the punishment is one warranted by the law, I think that this 
Review cannot be sustained. 



EVE LEWIS V. ELIZABETH FURREY. 

16th September, 1865. 

(Ordinance 19 of 1856.) 

Beview — Lnproper reception of evidence by Magistrate — Order te expunge part 

of proceedings. 

This was an appeal from a decision, in which Mr. W. J. Jeffrey, 
S. J. P., had convicted and sentenced the Appellant for assault. 
After sentence, however, he took further evidence against the 
Appellant, and appended such evidence to the proceedings. 

Smith, C. J., gave judgment as follows : — 

In this case, it was argued before me, that the Magistrate's 
decision should be reversed on two grounds ; first, that the evidence 
was not sufficient to support the conviction, and secondly, that the 
evidence of the Police Constable, Simmons, ought not to have been 
taken. 

With respect to the second ground of objection, I quite agree 
that the Police Constable's evidence, which was taken after the 
ease had been closed, and sentence passed, must be dismissed from 
consideration altogether. The Magistrate was, at the time fuTictua 
officio, and no evidence irregularly appended to the proceedings 
after adjudication, can be allowed to attect the case in the slightest 
tlegpree, or to prejudice either party. I therefore, wholly (fiscord 
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the Policeman's testimony, and the question remains, whether upon 
the evidence, as duly given, there is sufficient to support the 
conviction. 

The case is, certainly, rather meagre, but the Complainant swore 
positively to an assault and battery having been committed on her 
by the Defendant, (now Applicant for Review) and she exhibited 
to the Magistrate, marks of a severe beating. The evidence of the 
Coolie watchman, who was called for the defence, does not really 
amount to a contradiction, for after the commencement of the 

Suarrel between the two women, he states that he went away, and 
id not see what happened. But even, if there was a conflict of 
testimony, it is the province of the Magistrate, who, in this respect, 
exercises the functions of a Jury, to decide as to the credibility of 
the respective witnesses, who are examined before him, and from 
whose demeanour and manner of giving their testimony, he must 
have means of arriving at a conclusion, which the Judge in Review 
cannot possess. On wie whole, I think, that the evidence in this 
case is sufficient to support the conviction, and I see no reason for 
disturbing the Magistrate's decision. The application must, there- 
fore, be refused, but as some ground for it was afforded by the 
irregular course pursued in taking evidence, jrfter sentence had 
been passed, I shall not award costs against the Applicant. Further, 
I think it desirable that the irregularity in the proceedings should 
be corrected, and acting under the 5th Section ot Ordinance No. 19 
of 1856, which empowers the Judge in Review to correct '' pro- 
'* ceedings in cases of Summary Convictions, and orders of the 
I' Stipendiary and Special Justices of the Peace*' for " irregularity" 
in the proceedings, amongst other thin^, I have added to my 
judgment, a direction to the Stipendiary Justice, who convicted in 
this case, to strike out, and expunge from the proceedings the 
whole of the evidence of Police Constable Simmons; the same 
having been irregularly taken by him after sentence had been 
passed 
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DAVID SEMPLE v. JOHN WILLIAM, 

Qth September, 1865. 

(Ordinances 19 of 1856, and 20 of 1862.) 

Aggravated assault — Charge need not he in writing^ nor signed — InadmiasHfle 
evidence — Form of conviction — Opinion of Magistrate as to age of child j 
under Section 44, Ordinance 20 of 1862. 

This was an appeal from a decision of Mr. Plummer, S. J. P, 
The facts are fully set out in the judgment. 

Smith, C.J., gave judgment as follows ; — 

. In this case, it appears from the evidence, that the Applicant 
for Review (Defendant in the Court below) is a Schooltnaster, 
and that suspecting the Complainant, a boy attending his school, 
of having stolen some money from him, he endeavoured to extort 
a confession by means of torture ; applying to his hands certain 
instruments, termed in the proceedings " Barbados Gloves," which 
squeezed his fingers in a cruel manner thereby causing great 
pain. The facts were fully proved, and the Magistrate rightly 
considering an assault of this aggravated nature upon a child^ 
to come within the meaning of the 44!th Section, of Ordinance 
No. 20 of 1862, sentenced the Defendant to pay a fine of 
Ifinety-six Dollars, or in default of payment, to imprisonment with 
hard labour for Six Months. From this decision a Review has 
been sought, and I shall now proceed to examine the grounds upon 
which the application is founded. The first is, that the " said John 
"William never exhibited an information at all, and that the 
" signature is not the signature of the said John William/' and I 
was applied to for leave to summon witnesses to prove these 
allegations. 

After carefully considering the arguments which were addressed 
to me in support of the application, I feel bound to refuse it. 
Under Ordinance No. 19 of 1856, the information need not be in 
writing, for the 6th Section enacts, that "every information or 
" complaint, may be either verbal or written, and if verbal, the 
** Justice of the Peace before whom such information or complaint 
" shall be made, shall reduce the same into writing, in clear and 
" intelligible language." Arid it is plain that the charge was read 
out to the Defendant, that he pleaded thereto, and that the boy 
John William was thereupon examined on oath in support of the 
information. The evidence of a number of other witnesses was 
also taken, and the Defendant was represented by Counsel, who 
exercised the right of cross-examiriatioa Under these circum- 
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Stances, the defendant cannot be allowed now to come up and say, 
that the Complainant never exhibited any information ; and whether 
he signed it, or not, is wholly immaterial. 

The next two objections are a» follows — " 2ndly. That the infer- 
" mation does not charge the Defendant with any offenca" — '' Srdly. 
-' That the information is bad, for uncertainty as to time, place and 
" offence." Considering that the 7th Section of Ordinance No. 19 
of 1856, enacts that, " no objection shall be taken, or allowed to 
*' any information, complaint or summons required by this Ordi- 
*' nance for any alleged defect therein, in substance, or in form^ 
It is clear that no mere technicality can prevail as a ground of 
objection to any information for an offence punishable summarily; 
all that is needed is, that the act charged as an offence should be 
set forth in such a manner as to enable a person of ordinary under- 
standing to know *what is intended, and to enable the Magistrate 
to adjudicate thereon, according to the rights and merits of the 
case ; and I am of opinion that the information here, amply fulfils 
these requisites. 

The fourth objection is, " That evidence was admitted which 
" was inadmissible ;" and it was exnlained at the hearing, that thia 
referred to the examination of William Greek, who, it was urged, 
had been allowed to give hear-say testimony. The Defendant was 
represented by Counsel at that examination, and no objection to 
the admissibilitv of evidence appears to have been taken at the 
time ; but whether that be so, or not, I am of opinion that there 
is nothing in the minutes of evidence to lead me to reverse the 
Magistrate's decision upon this ground. 

The fifth objection is, " that the conviction is bad for uncertainty 
" as to time, place, and offence, for not showing jurisdiction, and for 
" being ambiguous and inconsistent." 

The conviction is in respect of an offence committed contrary to 
Ordinance No. 20 of 1862, which by the 72nd. Section, enacts that, 
*' no Summary Conviction under this Ordinance shall be quashed 
" for want of form." But the question involved in the present 
objection is of much wider application, and indeed concerns the 
administration of Justice by the Stij)endiary Bench throughout 
the Colony. I therefore thmk it desirable that the views which 
I entertained on this most inaportant subject, should be distinctly 
expressed, and in doing so, Idesire to guard myself against pro- 
nouncing an opinion upon the question, whether according to the 
true construction of Ordinance No. 19 of 1856, a proceeding by 
way of Review, is the proper course for endeavouring to have a 
conviction quashed upon technical grounds. If it were necessarv 
to decide that question, I should wish to have it argued before the fuU 
Court ; looking to the practice which, I believe, has prevailed, but 
from my point of view, this becomes quite unnecessary. 
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Tlie conviction is drawn up in one of the forms (12) given in 
the Schedule to Ordinance No. 19 of 1856, which by the 23rd 
Section enacts that '* in all cases of conviction, where no particular 
" form of such conviction is, or shall be given by the Ordinance 
" creating the offence, or re^^ulating the prosecution for the same, 
" and in all cases of conviction upon Ordinances hitherto passed, 
" whether any particular form of conviction have been, or may be 
" therein given or not, it shall be lawful for the Stipendiary, or 
" Special Justice of the l^eace, who shall so convict, to draw up his 
"conviction in such one of the forms of conviction (I 1-3) in the 
" Schedule to this Ordinance contained, as shall be applicable to 
" such case, or to the like effect, or as near thereto as may be 
" material." It is important to bear in mind that the effect to be 
given to precisely similar words occurring in Jervis's Act, (Stat. 11 
and 12 Vict. Cap. 43) has been settled in England. 

The point arose in the year 1852, in the case of Reg. v. Hyde, 
(21 Law Journal, new series, M. C, p. 94) and was fully argued 
before the Court of Queen's Bench. 

That was a ease of conviction under one of the Game Acts, which 
povided that one moiety of the penalty should be paid to the 
Informer, and the other moiety to go to the Overseers of the Poor, 
and to be paid to one of the Overseers^ or to some other 'Parish 
Officer, appointed by the Justice. The conviction was simply in 
the form given in the Schedule to Jervis*s Act, and did not 
apportion the penalty, or sj)ecify to whom it was to be paid. It 
was objected that the conviction was bad ; but said Lord Campbell, 
"this conviction follows the form given in 11 and 12 Vict. C. 43. 
" If that is not sufficient, such a form becomes a mere snare." 

And Mr. Justice Coleridge laid down the law on the subject, in 
the following terms, which apply exactly to the eft'ect which (as it 
seems to me) should be given to our Local Ordinance. — " The 17th 
" Section of that Act (Stat. 11 and 12 Vict., Cap. 43) was intended 
" to embrace all cases, both of conviction and orders under a 
" three-fold division. First, where the punishment under the con- 
" viction was to be by distress, and in default imprisonment ; 
" secondly, where a penalty was imposed, and in default of payment 
*' imprisonment ; thirdly, where the punishment was by imprison- 
*' mcnt only. And in the case of orders, just the same division is 
"followed. That being the classification, the language of the 
" Section is, that in all cases of convictions (no exception whatever 
" being made) it shall be lawful for the Justices to draw up their 
" convictions in such one of the forms (I 1-3) in the Schedule, as 
" shall be applicable to the case, or to the like effect. That is to 
^ say, the Justices are to turn to the three froms given, and to 
" select the one applicable to the particular case. It may turn out 
** that something may not have been exactly provided for in the 
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'* fonn, but tlie Legislature has thought it better to prescribe a 
*' form that may, in all cases, be used, than to leave the conviction 
"open to every attack which might be pointed out by ingenuity, 
*' knowing well, as we do, in this case, that no substantial hardship 
" would K)llow to the party convicted ; it being remembered also, 
"* that we are dealing with a conviction which may not be drawn up 
^* at all, unless required for the purpose of an appeal I think, 
*' therefore, that as the conviction follows the foiin given by the 
*' Statute, it is perfectly valid." In 1854, the same question was 
again argued before the Court of Exchequer, ex parte allison, (24 
Law Journal, new series, M. C, p. 72) which is not dissimilar in 
some of its circumstances to the present, inasmuch as there the 
prisoner had been convicted of ill-treating his child, a boy of seven 
years of age, and sentenced to six calendar months* imprisonment 
with hard labour. The warrant of commitment was filled up 
according to the form given in the Act, and it was objected that it 
was bad, as not shewing jurisdiction, in support of which Paley 
on Convictions, and various authorities' were cited. But, said 
Pollock, C. B. ; " no doubt that in point of fact the conviction was 
* made by Magistrates having jurisdiction, and sitting at the right 
" place ; and it would be very unsatisfactory if we were compelled 
" to decide that the conviction was bad, on technical grounds. I 
** do not go into the general law, as it was before the recent Statute, 
^' and indeed, there would be great difficulty in recouciling the 
" decisions and the dicta of the text- writers, are not borne out by 
" the authorities. The decisions are, however, immaterial by reason 
^ of the Statute. It was passed for the purpose of facilitating the 
** administration of Justice, and it furnished forms by the adoption 
" of which Justices might make their proceedings correct and free 
" jfrom comment" And Mr. Baron Piatt remarked that, " all the 
'* old learning on the subject is swept away by the 24th Section." 

With these decisions to guide me, I can have no hesitation in 
coming to a conclusion as to the effect, which should be given to 
the corresponding provisions in our Ordinance, No. 19 of 1856 ; 
and I am, therefore, clearly of opinion that if a conviction foUows 
the form given by the Ordinance, that is quite sufficient. 

But some objections were taken to the mode of filling up the 
conviction, founded apparently upon the fact that the Magistrate 
had inadvertently failed to run his pen through the whole of the 
printed matter relating to the payment of costs. Here again, I 
refer to the Ordinance, which enacts that " no warrant or other 
" process issued under the authority of this Ordinance, shall be 
*' held void by reason of any defect of form therein, but shall, if 
*' expressed with reasonable accuracy, be supported by all Courts 
" and Judges, as ^ood and effectual for the purposes for which it 
*' shall have been issued." It is clear that the Magistrate did not 
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impose costs in addition to the fine, and that the adjudication of 
imprisonment is in default of payment of the single sum of 
Ninety-six Dollars, the amount of the fine. The Defendant is not 
to escape punishment merely because the Magistrate in filling up 
a formal document, omitted to strike out all the immaterial words 
which became unnecessary by reason of the non-imposition of costs. 

It was also urged, that there was nothing to shew that the boy 
was under fourteen years of age ; but by the terms of the Ordi- 
nance that was a matter for the exercise of the Magistrate's own 
judgment, and not of formal proof The words are — " When any 
*' person shall be charged before any Stipendiary Justice of the 
" reace, with an assault or battery, upon any male child, whose age 
" shall not, in the opinion of such Justice, exceed fourteen years." 
And Mr. Plummer declares upon the face of the proceedings, that 
the bo^ " is evidently under fourteen years of age." That is sufficient 
to satisfy me as to the opinion of the Magistrate upon which he 
acted in dealing with the case, under the 44th Section of the 
Ordinance of 1862. 

It was, lastly, objected " that the conviction is against the weight 
" of the evidence, and contrary to law " but I thmk that the con- 
viction is fully sustained by the evidence, and therefore dismiss 
the Review, with costs. 



A. V. COLVIN u JOHN LEACOCK, DISTRICT COMmSSARY. 

16^ September, 1865. 

(Ordinance 30 of 1856.) 

Eoads — Liability to make them itp mtist be proved^ 

This was an appeal from the decision of Mr. Charles Cox, S. J.P., 
who convicted Appellant of neriect to comply with a notice to 
make up his Road at Plantation Beau Voidn. 

Smith, C. J., gave judgment as follows : — 

In this case the Applicant for Review, Mr. Colvin, was charged 
by Mr. Leacock, District Commissary, with neglecting to comply 
with the requirements of a certain Road Notice, addressed to the 
owner, or person in charge of Plantatioil Beau Voisin, situate in 
Canal No. 1, in the Demerarj River, and was convicted under the 
45th Section of the Road Ordinance. 

It was contended in Review, that the conviction was bad on two 
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grounds ; first, because there was nothing to connect Mr. Colvin 
with the Plantation, or to show that he was the owner or person in 
charge; and secondly, because the charge was under the 32nd 
Section, and the conviction under the 45th Section of the Road 
Ordinance. 

With respect to the first objection, it is undoubtedly true, that 
in order to establish a personal liability to a pecuniary fine against 
an individual for the non-repair of the rublic Koad of a Plantation, 
it must appear in some legal way upon the face of the proceedings, 
that the party proceeded against is the owner, or person in charge 
gf the Plantation ; but in the present case, no such objection is 
open to Mr. Colvin in Review. The ^ound of his defence before 
the Magistrate was that, " when he received the notice the rain was 
" falling in such a way, that he could not do his Road ; that he is 
" now Going it." Having thus admitted his liability, he cannot now 
come up and urge a ground of defence wholly inconsistent, with 
that taken at the hearing. 

With respect to the second objection, I do not think that it can 
be sustained. The Defendant cannot plead ignorance of the charge 
he was called upon to meet. It was proved that he had been served 
with notice to repair the Public Road of Plantation Beau Voisin; 
that he neglected to comply with such notice, and that the Road 
was allowed to remain in a very bad state ; so much so, that it 
became dangerous to drive a carriage over it. The Defendant did 
not deny the facts, but assented that he was prevented by the rain 
from doing the necessary work. No proof, however, was ofifered in 
support ot his defence, and imder the circimistances, I think that 
it was quite competent to the Magistrate to convict him under the 
45th Section, which imposes a fine on any person " neglecting to 
" keep the .allotment of Road, and the Briagcs on the part of a 
" Canal for which the Estate he owns or represents, in good order 
" and repair." 

For these reasons, the application for Review must be dismissed 
with costs. 
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A. V. COLVIN V. JOHN LEACOCK, DISTRICT COMMISSARY. 

l%th September, 1865. 

C Ordinance 30 of 1856.) 

Roads — Liability to make theni ttp mitst be proved. 

This was an appeal from the decision of Mr. Charles Cox, S.J. P. 
The Road Ordinance has been somewhat modified by the provisions 
of Ordinance 12 of 1866. 

Smith^ C. J., gave judgment as follows :— 

In this case the Applicant for Review, Mr. Colvin, was charged 
by Mr. Leacock, the District Commissary, with neglecting to comply 
with the requirements of a certain Road Notice, addressed to the 
owner, or person in cha^e of Plantation Uitkomst, situate in Canal 
No. 1, in the Demerary Kiver, and having been convicted, a Review 
of the proceedings was sought on the same grounds as were urged 
by his Counsel in the Beau Voisin case. 

I have carefully read through the papers, and find that there is 
nothing whatever upon the face of the proceedings, from which it 
can be taken as either legally proved, or admitted that Mr. Colvin 
was the owner, or person in cnarge of Plantation Uitkomst The 
case therefore tails on an essential point, and I feel bound to reverse 
the Magistrate's decision, and to quash the conviction with costa 



TIMOTHY ADAMS AND JOSEPH FINGALL 

Versus 
THOMAS MAYERS. 

7th October, 1856. 

(Ordinance 20 of 1865.) 

Fraudulent Possession — Measure of punishment — Contradictory evidence^^ 

Seasonable suspicion. 

This was an appeal from the decision of Mr. J. D. Eraser, S.J. P. 
The facts as deposed are, that the Appellants were found on the 
night of the 11th April, carrying a bag, in which was found a tin 
vessel containing rum. There were other suspicious circumstances 
connected with their possession of this rum. 

Smith, C. J., gave judgment as follows : — 

In this case the Applicants for Review, together with four others 
were charged by Sergeant Mayers, of the Police Force, " with having 
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" on the night of the 10th April, 1865, at Buxton Village, in the 
" Parish of St. Paul, and County of Demerary, in their possession, 
" a tin case containing rum, the same suspected of being stolen, 
'* contrai*y to Ordinance No. 20 of 1856." And at the hearing the 
charge was dismissed against all the Defendants, except the two 
now before the Court, who were convicted and sentenced to fine 
and imprisonment. 

' From this decision they have petitioned in Review, upon a 
variety of grounds, which may be arranged under the three following 
heads : — 

First — ^That the evidence was not sufficient to support the 
conviction. 

Second — ^That the charge and conviction disclosed no legal offenca 

Third — That the amount of punishment awarded was in excess 
of the Magistrate's jurisdiction. 

With respect to this last objection, there is a decision of His 
Honor, Mr. Justice Beete, in the case of Simon King v. M. Baptist, 
pronounced in May of this year, which is in the Applicant's favor 
upon the question of excess of jurisdiction ; but having conferred 
with His Honor respecting that decision, he agrees with me in 
desiring that the point should be re-considered whenever the 
necessity arises. It is not upon this ground, therefore, that my 
judgment rests ; but it proceeds upon the opinion, formed .after 
carefully weighing the evidence, that it fails to sustain the convictioa 

In announcing this result, I desire to guard myself against being 
supposed to accede to the argument which was addressed to me at 
the hearing, that the case failed because there was no proof that 
any person had lost rum, or as to how it had been obtained. In 
my opinion, all that is necessary to insure a conviction under 
Ordinance No. 20 of 1856, Section 2, para. 6, is, a reasonable suspicion 
that the thing found in the possession of the party accused, has 
been stolen, or unlawfully obtained, coupled with a failure to 
account for the same to the satisfaction of the Magistrate. The 
principle is the same as that which governed the ruling of the 
Court of Exchequer, in re. Boothroyd, (15 Meeson and Welshby 1) 
with respect to the construction to be placed upon the Stat 17 
Geo. 3, Cap. 56, Sect. 10, which made it a misdemeanour to be ift 
possession of materials used in Woolen Manufacture, suspected to 
be purloined or embezzled. There it was held that the conviction 
need not state the ownership or value of the materials, nor the 
Defendant's knowledge of their having been purloined or embezzled, 
and Mr. Baron Parke (now Lord Wenslegdale') pointed out, that 
'* it matters not to whom the goods belong, oecause the offence 
" consists in the suspected party failing to give the Justices a 
^* satisfactory account of how he became possessed of them. 
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In this case, there is to my mind, no suflScient proof to connect 
Fingall and Adams with the rum seized, under such circum- 
stances as to raise the " reasonable suspicion," contemplated by ih& 
Ordinance. 

The charge was brought upon information, and depends upon 
the testimony of Jeremiah Will and Charlotte Quammy, the ti?^ra 
principal witnesses for the prosecution ; but their account of tho 
same transaction is so essentially different, and their statements are 
so repugnant and inconsistent with each other, that it is impossible 
to reconcile them. I think, th^t a jury would not have been 
warranted in convicting upon such evidence ; and if it would not 
suffice to sustain a verdict, it follows that it cannot uphold a 
conviction for the Magistrate in this respect, exercises the function 
of a jury. 

I, therefore, feel bound to reverse the decision, and to quash the 
conviction. 



D. C. CAMERON v. CHANG-AH-POO. 

7th October, 1865. 

(Ordinances 19 of 1856, and i of 1864) 

Immigration — Descrttrs — Limit of time for making charge — Warrants of 

apprefiension. 

This was an appeal from the decision of Mr. H. P. Plummer, S. J.P. 
The facts are sufficiently indicated in the judgment. The limit of 
time in which to file charges against Indentured Immigrants who 
have deserted, has been removed by Ordinance 13 of 1866. 

Smith, C. J., gave judgment as follows : — 

In this case, the Defendant was charged by Mr. D. C. Cameron, 
the Manager of Plantation La Jalousie, "for that, he the said 
" Clianff-ah-Poo, did desert from Plantation La Jalousie, from the 
" 18th March, 1864, to the 25th July, 1865, he being an Indentured 
" Immigrant on that Estate." And the complaint was dismissed 
by the Magistrate after hearing evidence, upon tne following grounds 
as stated by him — " It appears that Chang-ah-Poo's indenture 
" expired in March last, I therefore am of opinion, that as he no 
"longer belongs to La Jalousie, I have no power to inflict a 
*' punishment on the charge as laii" 

Before proceeding to enquire whether the Magistrate was right 
in dismissing^ the complaint upon the grounds assigned, I cannot 
pass over without notice, a memorandum, which he has appended 
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to the proceedings, in these words — " On the ISth March, 1865, a 
" similar charge was brought against accused by Mr. Cameron, 
" before Mr. Jeffrey, and was dismissed,, owing to the complaint not 
" having beei^ brought within one month from the date of the 
" desertion." The Applicant for Review certainly disputed at the 
hearing through his Counsel, the accuracy of this statement, 
averring that the complaint alluded to as havmg been dismissed by 
Mr. Jefeey, was not against Chang-ah-Poo, but against some other 
Chinese labourer. But it is clear, that this is a matter of fact 
which would have to be cleared up before the case could be properly 
disposed of in any way adversely to Chang-ah-Poo, for it is contrary 
to the policy of the law, that a Defendant should be put in peril a 
second time for the same cause. The 20th Section of Ordinance 
No. 19 of 1856, expressly enacts that, where a Magistrate dismisses 
an information or complaint, " he shall make an order of dismissal 
*' of the same, and shall give the Defendant in that behalf, a 
" certificate thereof, which said certificate, afterwards, upon being 
" produced, without further proof shall be a bar to any subsequent 
*' information or complaint for the same matters respectively, against 
" the same party." And the cases of Hancock v. Somes, and 
Costur V. Hetherington, reported in the 1st. Volume of Ellis and 
Ellis, have established that the certificate is merely a record of that 
which has been already adjtidicated, namely, the dismissal of the 
complaint ; and that the act of the Magistrate in granting it is not 
judicial or discretionary, but Ministerial only. Having dismissed 
the complaint, he is bound to grant a certificate thereof, whenever 
applied to by the party entitled, and the application may be made 
at any time. 

Leaving this point with the foregoing prefatory remarks, I come 
to the evidence, which is to the following effect — That the Defendant 
was indentured to Plantation La Jalousie on the 13th March, 1860, 
for a term of three years ; that not having been transferred to any 
other Plantation, he was considered to have been bound to serve 
on* La Jalousie for the two following years; that he left the Estate 
on the 18th March, 1864 ; that he voluntarily returned on the 25th 
July, 1865, in order to pay back the amount of his advances in 
China ; that the money was received from him, and that he was 
then immediately arrested and sent to the Statioij, upon the charge 
of being a deserter since the 18th of March, 1864. 

For the purposes of this Review, I am willing to assume that 
the indenture was renewed for two years, as seems to have been 
taken for granted at the hearing, although, it is worthy of note, 
that the indenture list which was put in evidence, while containing 
an entry by the Sub-Immigration Agent of such renewal with 
respect to a number of other Chinese therein mentioned, is wholly 
silent as regards Chang-ah-Poo. But even upon the assumption 
of renewal, it is plain that the indenture expired on the 13th of 



Digitized 



by Google 



CAMERON V, CHANG- AH-POO, 159 

March last, and it was never renewed previous to its termination, 
on account of desertion under the provisions of any of the Immi- 
gration Ordinances. The Magistrate was therefore, quite right in 
holding that the Defendant could not be treated as a deserter 
during any period subsequent to the expiration of his indenture. 

But the essential point on which the case fails is this — The 
complaint is made in respect of an oftence punishable on Summary 
Conviction, under the Consolidated Immigration Ordinance ; and 
the 163rd. Section is in. these words — "Any information laid, or 
*' complaint, or charge made in respect of any offence punishable 
" on Summary Conviction under the provisions of this Ordinance, 
" shall be so laid, or made within one month from the day on 
" which the offence may be alleged to have been committed, or 
" in which the cause of complaint, or charge may be alleged to 
" have arisen. And, if it shall appear on the hearing of any such 
** information, complaint, or charge, that any such offence was 
" committed, or that the cause of the complaint, or charge arose at 
" any time beyond the period of one month from the day on which 
" such information was laid, or complaint or charge made, any such 
" information or complaint, or charge shall be at once dismissed 
" with costs." In the face of this Section, it was impossible for the 
Magistrate to have done otherwise than dismiss the complaint. 
The desertion is charged to have commenced on the 18th March, 
1864; the indenture expired on the 13th March, 1865, and the 
complaint, instead of being made at furthest, within one month of 
this latter date, was not brought until the 27th of July following, 
a period exceeding four months from the time when the Defendant 
ceased, under any circumstances, to be a deserter from Plantation 
La Jalousie. 

The case has been argued as if it was one of extreme hardship 
and inconvenience, and it was urged that the complaint could not 
have been brought before owing to the act of the Defendant him- 
self, and that he could not take advantage of his own wrong. 
The answer to this argument is, that it was perfectly competent to 
the employer to have made his complaint at the time the desertion 
took place, and that under Ordinance No. 19 of 1856, a warrant of 
apprehension could, without the least difficulty, have been obtained 
upon the matter of the complaint being substantiated on oath. 
It may be that, frequently a deserter cannot be found until some 
tune after the issue of the warrant, but the law provides for this 
and enacts (Section 10) that " it shall not be necessary to make 
" the warrant returnable at any particular time, but the same may 
" remain in full force until it snail be executed ; and such warrant 
" may be executed by apprehending the Defendant at any place 
" within the Colony." The Ordinance does not say that the case 
must be heard ana determined within one month from the com- 
mission of the offence, but only that the charge must be mad© 
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within that time, and if this is done, the Statutory limitation is 
complied with. 

The fact, that a Defendant absconds, is no reason for not putting 
the law in motion against him, and obtaining processs to enforce 
his attendance to answer the charge, but rather the reverse, and, 
therefore, the argument, ab-inconveniento, does not apply. 

It only remains for me to state that, this application must be 
dismissed with costs. 



ANTONIO DE GAR OTHERWISE CALLED ANTONIO 
RODRIGUES DE GAR u LOUIS CORIA 

20^^ November, 1865. 

(Proclamation of 1796.^0rdinances 20 of 1856, and 21 of 1862.) 

Killing Pigs trespassing — Procedure — Practice. 

This was an appeal from the decision of Mr. H. P. Plummer, S. J.P. 
The facts appear sufficiently in the judgment Section 49, of 
Ordinance 21 of 1862 gives the Stipendiary Justices jurisdiction in 
cases where any one "shall wilfully or maliciously commit any 
" damage, injury, or spoil, to, or upon any moveable or immoveable 
•' property wnatsoever, either of a public or a private nature, for 
*' which no punishment is hereinbefore provided." . By Section 37 
of the same Ordinance, a punishment is provided for tne offence of 
killing cattle. 

Smith, C. J., gave judgment as follows : — 

In this case, the Applicant for Review, Antonio de Gar, was 
charged by Louis Coria, with unlawfully killing his Pig, of the 
value of Four Dollars, and was sentencea hy the Magistrate to pay 
forthwith, the sum of Four Dollars in satisfaction to the Com- 
plainant, to be levied by distress, and in default of sufficient distress, 
the said Antonio de Gar, was condemned to be imprisoned for 
twenty days with hard labour, and was also ordered to pay the 
Complainant's costs amounting to 88 eta 

A Review of this decision was sought on the three following 
grounds : — 

1st. — ^That the Defendant was justified in killing the Pig, under 
the provisions of the Ordinance of 1796, 
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2nd. — That the Magistrate improperly sought, and received 
evidence to contradict the Defendant's witnesses, after the Com- 
plainant s case was closed. 

3rd. — That the penalty awarded was contrary to law. 

With respect to the objection taken to the course pursued by 
the Magistrate at the hearing of the complaint, it appears that the 
Defendant admitted the shooting of the rig, but justified it under 
the Ordinance of 1796, on the ground that he had given to the 
Complainant two previous notices, as thereby required. In support 
of this defence, he called a witness, Samuel Welch, who swore to 
one notice having been given in his hearing by the Defendant, and 
in answer to the Magistrate, he stated that a man named Campion 
was present at the time, and heard what was said. Thereupon, the 
Magistrate immediately proceeded to examine Campion, \vho hap- 

gjned to bo in Court, over-ruling an objection taken to this by the 
efendant's Counsel, and Campion gave a direct denial to the 
statement of the witness, Welch, The Defendant then called 
a second witness to prove another notice given to the Complainant's 
wife, and the Magistrate re-called Campion, and received further 
evidence from him. There can be no doubt that this mode of 
procedure was irregular. The Magistrate should not have inter- 
rupted the evidence for the defence, but should have heard it to 
the end, and then at its close, he might, if the Complainant wished, 
have examined Campion in reply. Sut I should be sorry to dispose 
of this case on the ground of an insularity in the conduct of^ the 
cause, which does not appear to have worked any real injustice, 
and to have proceeded n-om a desire on the Magistrate's part to 
ascertain the truth between the parties, although in his manner of 
endeavouring to arrive at it, he fell into a mistake. 

I prefer to deal with it upon a broader ground,^ and while fully 
conceding that in a conflict of testimony, the Magistrate is the 
proper judge of the credibility of the respective witnesses, I am 
yet of opinion that the conviction is wrong. This is not a civil suit 
for damages ; it is clear firom the Complainant's own evidence that 
the Pig was shot while trespassing in the Defendant's premises. 
There was no attempt to convert the carcase, and the Defendant 
appears to have acted under the hondjide supposition, that he was 
justified in destroying the animal, damage feasant, on his own 
property. It is not averred in the charge that the act was done 
maliciously; and indeed, if the Defendant had killed the Pig 
unlawfully and maliciously, the offence would have amounted to 
felony, (Ordinance No. 21 of 1862, Section 37) whether in that 
case the Magistrate might in the exercise of his discretion, have 
dealt with the matter summarily under the Petty Offences Ordinance, 
as a malicious injury to property, not exceeding in value Ten 
Dollars. (Ordinance No. 20 of 1865, Section 2, para. 6). It is not 
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necessary for me to decide, inasmuch as under that Ordinance the 
Magistrate had no power to award the penalty to be paid to the 
Complainant ; and I am of opinion that the 49th Section of Ordi- 
nance No. 22 of 1862, does not apply. 

For the foregoing reasons, I feel bound to reverse the decision of 
the Magistrate, and to quash the conviction with costs. 



JOHN VIERA V. J. T. GREENSLADE, DISTRICT 
COMMISSARY OF TAXATION. 

6th JanvAzry, 1866. 

(Ordinance 8 of 1858.) 

Precision of Charge — Construction of StcUutes. 

This was an appeal from the decision of Mr. Landry, Acting S. J.P, 
Tlie 10th Section of Ordinance 8 of 1858, (repealed by Oroinance 
25 of 1868) provided that it should not be " lawful for any Licenced 
" Retail Spirit Dealer to sell by retail, or other spirituous liquor 
'* from a cask or other package, holding less than twenty gallona" 
The construction of that Section is the principal point of interest 
in this case. 

Beaumont, C. J., gave judgment as follows : — 

This appears an anomalous case throughout. It has been treated 
as a penal information, under Ordinance 8 of 1858, and the con- 
viction is thereupon ; but it really stands in the record as a mere 
condemnation of a cask and ten gallons of Rum; and various 
difficulties and inconsistencies have arisen in the proceedings from 
this laxity and confusion. 

Again, this proceeding was commenced on the veiy day of seizure, 
and proceeded on by the Magistrate five days afterwards. But, 
(assuming the proceedings regular on the face of them) whether 
it is competent to the Comnussary of Taxation to commence any 
such proceeding, to anticipate the condemnation which might 
otherwise follow at the expiration of the 14 days, allowed by 
Section 4 for claims to be made, is, at all events, very doubtful 

I say no more on these points, because the questions were not 
argued before me, and there are quite sufficient difficulties about 
the Ordinance to make it undesirable to enter on any unnecessary 
discussion of its provisions. It may be, that Mr. Viera might have 
treated this proceeding of condemnation as null and coram nan 
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judice; but Mr. Greenslade having adopted it, and Mr. Vi era's 
having so far recognised it as to seek a Review, I take the 
proceedings and the Magistrate's decision, or act of condemnation, 
as I find them on the record, and shall deal with them as far as 
possible on the grounds which were relied on in argument before me. 

Those arguments were two, and the first of them was, that there 
is no evidence of the sale alleged. There is, however, quite sufficient 
evidence of a sale or sales from the cask in question, to prevent me 
from interfering with the Magistrate's judgment on the matter of 
fact, though it is true that there is no evidence of an actual sale 
on the 7th of September. But amongst the irregularities of the 
proceedings is this — That the " charge," so to call it, is stated in 
two different ways. The charge under Mr. Greenslade's hand, 
expressly alleging a sale on the 7th September ; the charge entered 
in the record, only specifying that day as the day of finding on 
Viera's counter, "from which Rum was sold by retail;" but not 
specifyinff any day on which such Rum was sold. Whether or not, 
such a charge is sufficiently precise to sustain a condemnation, 
however, for such a purpose alone, and taking into account the 
special provisions of the Ordinance on the subject, a proceeding of 
this nature (if allowable at all) ought to be tested by the same 
rules that are applicable to proceedings for convictions and penalties 
proper — to these are questions which may be of more or less doubt, 
but which were not urged before me, and whiph I desire to avoid 
deciding. But taking the record of the proceedings before the 
Magistrate, as I find it, I cannot say there is no evidence to sustain 
the sale as alleged in that record. 

The second argument before me was, that the sale was not illegal, 
thus raising a question on the construction of the Ordinance, viz., 
whether or not, every cask used by a Retail Spirit Dealer must at 
all times, actually contain twenty gallons, or whether it is not 
enough that it be of that capacity. Now, on this question of 
construction, I adopt the Appellant's argument. 

I do not find it indeed to be the fact, as I understood from his 
Counsel it was, that there is any evidence that the cask in question 
is of the capacity of twenty gallons ; but the argument is still, as 
I think, applicable to the case. For although in disposing of a 
claim made under the Ordinance, and possibly in any case of 
dispute, except such a proceeding as this, the provisions of Section 
6 would throw the onus of proving the illegality of the seizure on 
th^ Claimant, yet, I apprehend that in this proceeding, which is 
one instituted (whether rightly or not, I do not say) by the Revenue 
Officer to anticipate the condemnation in the prescribed course of 
law, and in which Tie comes forward to make out his own case ; he 
must be required to sustain that case ; and if ho wants to rest his 
case on his statutable privileges, he must let it rest on the statutable 
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rules, and leave it to await the issue of a claim under Section 4, on 
a condemnation at the expiration of 14 days in default of such 
a claim. This, he has not been content to do ; yet he has given no 
proof that the cask was of a capacity less than twenty gallons; 
for in his evidence, when speakmg of its contents, it is clear that 
he speaks of the quantity of Rum actually found in it, and not of 
its capacity. 

But this is not sufficient in my opinion. It is unfortunate 
certainly, that the Ordinance is framed in ambiguous language; 
but I think that enough is found to lead to the conclusion that 
the words in para. 10, " holding less than twenty gallons," are there 
used idiomatically to mean " of the capacity to hold twenty gallons." 

In ordinary parlance, either use of the verb " hold," is familiar 
enough. We should, any of us, say that our shelves, or our vats 
hold so many books, or so many hundred gallons ; in either sense, 
leaving the precise sense to be determined by the context or 
circumstances ; and perhaps the word is even more susceptible of 
this flexible, or doubtful meaning in the participle, than in other 
modes of speech. , 

This being so, I turn to the Ordinance to try and ascertain from 
its subject and the context, in which sense it is used, and I conclude 
that it is used in the sense of dimension or capacity, from two 
considerations — First, the inconvenience and apparent unreason- 
ableness of supposing otherwise. For then, not onlv must every 
Retail Spirit Dealer use casks larger than twenty gallons, for eact 
gill sold would otherwise be an offence ; but in those larger casks 
ne must actually leave from year's end to year's end, twenty gallons 
of spirits undrawn, and this for no object that suggests itself.- We 
can see a motive for requiring Retail Dealers to sell from casks of 
certain demensions ; but surely none for requiring them to keep 
twenty gallons undrawn for-ever in each vessel used. 

But a^in, the schedule contains a form of condemnation adapted 
to this Section — ^a form which may, for some purposes, (and Tthink 
for this purpose) be read in connection with the Section itself, 
and from that form it is clear that the ground of condemnation 
which the Legislature had in view is, the vessel being " under the 
'* prescribed size" of twenty gallons. 

On these grounds then, I conclude (taking the proceedings before 
me as regular otherwise, and as the proper subject for Review by 
this Court) that the Complainant was bound to shew a sale from a 
vessel, " under the prescribed size," that he has not shewn it' and 
that therefore the condemnation cannot be sustained ; but must be 
reversed, with costs, and the Rum and casks must be re-delivered 
to the Appellant. 
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JOB VAN BATTEXBURG v, JOSErH BURNHAiL 

19th May, 18GG. 

(Ordinance 28 of 1847.) 

Fraudulent Impounding — Bond fide Claires to Land, 

This was an appoal from the decision of Mr. H. P. Plummeh, S.J.P. 
Ordinance 28 of 184?7 lias been repealed by Ordinance 7 of 18(;G, 
but Section 9 of the latter contains much the same provisions as 
Section 4 of the former. 

Beaumont, C. J., gave jfidgment as follows : — 

In this case, numerous objections have been alleged against the 
proceedings below. 

Passing by mattei-s merely formal, it was objected that they 
must be quashed, because the Magistrate had formerly heard and 
dismissed the same charge. 

The Appellant sought to make this out upon affidavit. 

Now, on the one hand, I must say that if such had been a regular 
course, this affidaji^it would have required an answer which for 
anything I can tell, might have been conclusively made, and on the 
other hand, I do not mean to deny that cases may occur in which 
affidavits upon such a matter may be read. But undoubtedly the 
regular, and as undoubtedly the only convenient' practice in such 
cases is to have the former proceedings themselves brought before 
the Court. It is true, that to do so, requires some pains and some 
experience; but while this is easily exaggerated, it is also true that 
rules of such manifest importance, cannot be disregarded or lightly 
dispensed with. In this case, I fcel that I must decline to try upon 
the affidavit before me, the question, whether the charge now 
before the Court was, or was not previous to these proceedings really 
heard and dismissed. 

Coming then to the merits of the charge, it is found to be framed 
(though, as will be seen ultimately, erroniouslv framed) under 
Section 4 of Ordinance 28 of 1847, which mates penal a very 
intelligible offence of a character entirely special. Not any illegal 
impounding, or any trespass done in the course of impounding, 
but -a certain fraudulent act for the purpose of effecting a legal 
impoimding. That act is the driving off any stock from the Estate 
or property of the Owner with the view of making them strays. 

Now, it is clear on the evidence that the offence so constituted is 
not brought home to the Defendant. Taking merely the act 
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alleged against him, it is clear that it was not a driying of the 
Complainant's sheep off his land with the intent so to make them 
strays, but it was tne wholly different act of dealing with them as 
actually strays on the middle-walk of an Estate, where they were 
actually feeding, and as to the right of property in which tnere is 
some dispute between the Complainant and Defendant. They were 
driven oft* from that Middle-walk to the pound, and werd 
impounded by the Complainant. That may, or may not have been 
illegal ; an illegal impounding or a trespass of some more general 
character ; but that is a matter of complaint wholly distinct, and 
widely different from the offence under the Section in question; 
moreover it is one which clearly could not have been tried hy the 
Magistrate in such a case as this, inasmuch as it manifestly 
involves conflicting claims to the land in question ; claims which 
woul(J oust his jurisdiction altogether. Of the nature of these 
claims, I know nothing, and indeed I could know nothing of them 
sitting in this jurisdiction, except that they are maintained. That 
is the only point to which I can here loo£ Is there a bond Jide 
dispute, or is it merely a pretence and a trick set up to elude the 
jurisdiction ? Here the whole evidence shows that the dispute as 
to the Complainant's right to the Middle- walk is a bondjlde dispute. 

This consideration indeed only occurs indirectly in the light in 
which I have so far noticed it ; but it recurs directly with reference 
to the charge as it stands, or as it is assumed to stand, viz., as a 
charge founded on Section 4 of the Pound Ordinance. For to the 
offence there created, it is essential that the sheep should have been 
driven off the Owner^s land with intent to make them strays. This 

Ero vision no doubt requires that the ownership of the land should 
e shewn, a requirement which is easily satisfied by jM*irn4 /aci« 
evidence where there is undisputed possession, but at the same 
time, it by no means qualifies the rule by which, if the ownership 
of the land aj^ears to be in dispute between the parties, the 
Magistrate's jurisdiction to entertain a criminal charge is ousted 

It is, however, urged for the Respondent, that the Appellant's 
reasons of Review do not open these objections to him ; and I must 
say, that it is difficult in this case, as it often is in such cases, to 
do substantial justice on the merits, with a due regard to the 
legitimate formal requirements of the law. Beyond question in 
cases of this nature, the reasons alleged should be lairly and liberally 
expounded, so as to do justice, beyond question; also there may be 
apparent defects in proceedings brought under Review, which the 
Court is bound to notice, and act on even when not specified by 
the Appellant's reasons. Still I should feel considerable hesitation 
in allowing to the Appellant, the benefit of these objections, upon 
this Review ; but for one consideration, which (as I pointed out 
upon the argument) appears to me decisive in his favor, viz., that 
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the fourth reason, even if too confined to admit tlie objection^ in 
the sense in which they have thus far been noticed, is still suflicieut 
to require me to quash the conviction. 



ANTONIO DE RUCHE v. K H. WATSON,' DISTRICT COM- 
MISSARY OF TAXATION. 
26th May, 1866. 
(Ordinance 8 of 1858.) 
Conflicting evidence insufficient to support conviction. 

This was an appeal from the decision of Mr. J. D. Eraser, S. J. P. 
The Appellant was charged with having sold Gin, without having a 
licence so to do. 

Beaumont, C. J., gave judgment as follows : — 

In this case, the point f(5r my consideration is, whether there Ls 
any evidence to support the Magistrate's conviction. That is an 
unsatisfactory enquiry ; as it is a matter of no small importance, 
and a rule which all superior and appellate Courts desire to carry 
as far as possible, not to Review the exercise of the Judicial 
discretion of inferior Tribunals, and in particular not to reverse, 
or even re-consider the conclusions drawn by them from evidence 
on which they have acted. 

Still, that wholesome rule has to be applied within limitations 
which this case, I think, transgresses. On hearing it, I felt myself 
indeed embarrassed, because, though the evidence would not have 
sufficed, in my judgment to sustain the conviction, there did 
appear to be evidence on which the Magistrate, in the exercise of 
his judgment, might have acted. It is true, that the evidence of 
the witness Watson, was inadmissable, as being merely hearsay ; 
but the force of this objection was materially lightened, inasmuch 
as McLean, from whom Watson's information was derived, was 
hhnself called. 

His evidence, however, must be deemed of very doubtful cre>dit. 
A person who, having no concern in the subject matter of complaint, 
and no official duty or responsibility in respect thereof, acts as 
Complainant or Informer in a penal information, to result in a fine, 
of wnich a portion would, or might go to him, is one whose 
evidence is always looked upon with suspicion. To prompt, or 
induce another to commit a penal ofi'ence, is an act of at least a 
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Yprv floul>tful chfirncter; one which prhnd facie, at all events, is 
it<elf a sorious oirence, and which even when entered on by Peace 
Oliieers, or others having; a duty to discharofe in the interest of 
Justice, is a matter of delicacy and responsibility. But when such 
an act is undcrtidven by a mere volunteer, he must be deemed an 
accom[)lice, if nut a conspirator. Such is the character filled by 
McLean. He calls himself a spy, but he is reSlly an accomphce, * 
and the evidence of such a witness, even when admissable at all 
without corroboration, is of the slenderest weight, and such that, 
if contradicted, defective, or inconsistent, it must be entirely 
discarded. Yet, as I could not say that McLean's evidence was in 
point of law inadmissable, I was at first much disposed to consider 
Its weight, in connection with that of Dunbar, a matter proper to 
ba left to the judgment of the Magistrate. 

That, however, was under the mis-apprehension, that the con- 
tradictory evidence of Dunbar was referred to by Mr. Lynch as 
evidence for the defence, but on going over the proceedings, I find 
that he was^ really called for the Complainant. Now, it is a manifest 
rule of Justice, that when an accusation is supported by several 
witnesses, who differ as to its substantial features, unless such 
differences can be reconciled, or except in cases of palpable mistake, 
or of apparent collusion or Tnala fides,, the Prasecutor cannot put 
his case higher than his least favourable witness. But here Dunbar 
directly contradicts McLean in the most material circumstances. 
That he is himself a witness of no very estimable credit, may be 
possible. Indeed, his evidence appears so far singular and suspicious 
that, Jiad he been a witness for the defence, 1 should assuredly not 
have mterfered with the Magistrate's conclusion. But on considering 
the case as it stands, I am oound to say that the conviction cannot 
be sustained. If the Magistrate discredited Dunbar, there may have 
been ample room for proceeding against him for perjury, inasmuch as 
he must have wilfully forsworn himself on points material to the Com- 
plainant, against de Kucha But, whether desirable or not to take such 
proceedings, his statements cannot be discarded in this case. Here, 
it is clear, that with one untrustworthy witness, swearing against 
the accused, and another called by the Complainant, who directly 
exonerates the accused and contradicts McLean, I am bound to say 
that there is no evidence on which the Appellant can be convicted 
I therefore must set aside the conviction, with costs. 
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JOHN NAGHTEN v. JOHN CHARLES LLOYD. 

im Jvme, 1866. 
# 

Ordinance 30 of 185ff. 

(7itiy Cart wiflumt hamng name an it — Procedure — Servant not Uahlefor 
Maatef^a defamlt — Vagueness of Charge. 

This was an i^peal fvom a decision of Mr. Humphbets, S. J.P. 

Beets, J., gave judgment as follows i — 

In tkis case, the Plaintiff in Review was charged with " using a 
" Mule and Cart on the Public Road, without having^ the nai»ie and 
** numbers thereon, in plain legible letters and figures." 

To answer this very vague, and I may sav, incomprehensiblo 
diarge, he was summoned to appear at Suddie Court, in the County 
of Bisequebo, on Friday, the 9tn of March, last 

By some uncontrolable mistake, on the 8th of March a warrant 
was issued fcMr his apprehension, and he was taken into custody 
and locked up ; bail for his appearance being refused. 

This alone, would be sufficient to vitiate the proceedings; but 
apart from this, there is no offence set out in the summons, or in 
the warrant, although in the conviction, it is attempted to remedy 
tiiose defects. 

It is uncertain whether the **name'and numbers" mentioned in 
the summons and the warrant are those of the mule, the cart, the 
owner, or the driver. 

On the merits, independently of all technical objections, the 
conviction must be set aside. The Plaintiff in Review, did not use 
the cart, he was merely the servant of the Kstate to which the cart 
belonged, and therefore not liable for any defaults on the part of 
his employer. 

The proceedings are, altogether, both in form and substance, so 
utterly bad^ Uiat the conviction must be quashed, with costs. 
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KICHARD DAVID v. MARTHA HOSANNAH. 

23rd JuTie, 1866. ^ 

(Ordinances 19 and 20 of 1856.) 

Conviction — Terms of imprisonment — Evidence. 

The facts are fiilly indicated in the decision. 

Beete, J., gave judgment as follows : — 

This is an appeal from a decision of Mr. Stipendiary Magistrate 
Frasek, on a charge of theft of a pair of Scissors, made by the 
Respondent against the Plaintiflf in Review. 

With regard to the merits of the case, I say nothing ; but the 
conviction is clearly bad, and that for several reasons. The 
Magistrate has sentenced the Plaintiff in Review, to be imprisoned 
for one calendar month ; whereas, by Ordinance 19 of 1856, he was 
only authorised to award imprisonment for thirty days. 

He further adjudges the Plaintiff in Review, " to pay the sum of 
Twenty Dollars ; (He does not say as a perralty, or to whom it is 
to be paid) "and if the said sum be not paid when due;" (what 
does that mean ?) " or if there are not sufficient goods and chattels 
" belonging to him to levy on, he adjudges the Plaintiff to be 
" imprisoned for a further period of two calendar months." 

Now, nothing can be more clear than that the law is to be taken 
from the Ordinance itself, and not from the forms in the Schedule, 
Section 36, of Ordinance 19 of 1856, clearly states that it is upon 
a return being "made that no sufficient goods of the party against 
whom a warrant of distress shall have been issued, can be found 
that the Magistrate may commit the Defendant for any term not 
exceeding two calendar months. 

In this case there is no warrant of distress, and there could be 
BO return and consequently there can be no legal commitment. 

But independently of these objections to the proceedings in this 
case, there is one apparent on their face of so grave a character as 
would alone be sufficient to vitiate them. 

On the Twenty-eighth of May, the day the case was first heard, 
at the close of the case for the prosecution, appears a statement 
of the Defendant to the following eff^t ; " I bought that pair of 
" Scissors at Messrs. Pinto Brothers for 32 cents, on Tuesday, 8th 
" May, no one was with me, I bought that Razor at same time and 
" place for 88 cents, I shewed both to my keeper, Jane Wheels." 
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Afterwards there is a memorandum of remand to the 4th of 
June for further enquiries as to the Scissors. On the 4jth of Juno 
there is this further memorandum *' Vigilance Court, June 4th 
" 1866. The case called on 23rd and 28th May, and postponed to 
**date, to endeavour to test the tru.th of Defendants statement 
" where he bought the Scissors, and was resumed June 4th 1866," 
and then Sergealnt Phillips is examined and states that " according 
''to instructions I went to Georgetown on Friday 1st June, ana 
" I took with me that pair of Scissors, the Scissors in this case, 
*' the Razor and Strop to the store ol Pinto Brothers ; I shewed 
" the Scissors, Razor and Strop to one of the clerks, and I was told 
"that those Scissors were not bought at that store. I got this 
" certificate to the effect, that the Scissors were never bought in 
•• the store of Pinto Brothers, they said they had similar Razors 
** and strops which they sell for 24 cents each." 

Now, it must have been for the purpose of settling some doubt 
which the Magistrate entertained, that this highlv irregular and in 
feet illegal course was adopted, surely it cannot be pretended that 
what Sergeant Philips stated to have been told by a clerk of Messrs. 
Pinto Brothers was any evidence at all, and yet I cannot come to 
any other conclusion than that the decision come to by the 
Ma^strate was influenced b,y this evidence, if it can be so called, 
so improperly obtained and still more improperly admitted. 

The admission of such utterly worthless testimony would have 
been quite sufficient, had the proceedings been otherwise unim- 
peachahle to have warranted a reversal of the Magistrate's decision 
which is accordingly reversed with costs. 



CHEESEWRIGHT JOSIAH v. PRINCE WILLIAM GAY. 
23rd June, lS66.. . 
(Ordmance 10 of 1851.) 
Sale of Rum without Licence — Insufficient Evidence. 

This was an appeal from the decision of Mr. Eraser, S.J.P. 
The facts are sufficiently disclosed in the judgment. 

Beete, J., gave judgment as follows : — 

In this case the Applicant for Review, Cheesewright Josiah, is 
charged with selling Kum without a Licence, is convicted of having 
done so contrary to Ordinance 10 of 1851, and is fined $48 ana 
costs. The latter part of the conviction is not authorised by 
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Ordinance No. 19 of 1856, which enacts that the order of imprison- 
ment for want of goods to distrain is to be granted after a formal 
return to that effect, while the order of imprisonment is here 
made at the same time and in the same conviction. This is such 
an illegality that if any question arose as to the order of imprison- 
ment, I should have no hesitation in quashing the conviction. 

As the fine however has been paid, pending this Review, I shall 
treat the latter portion of the conviction as surplusaga 

But coming now to the substance of the case as it appears on 
the Magistrate's Record, I think there is such a total absence of 
anything like evidence of the offence charged or of any offence at 
aU, that I feel bound to reverse the Magistrate's decision. 

The evidence shews that the bottle of Rum came from the 
Shop of De France who is a Licenced Retail Dealer, and in 
whatever passed between Defendant and Bacon, it seems so strained 
an inference that a sale of Rum took place from Josiah to Bacon, 
as to be almost absurd. 

On looking into the evidence of Yankee and Simon who are the 
principal witnesses against the Defendant, I find that neither of 
them says that he actually saw any money pass. Yankee says,—" I 
"saw Bacon put his hand into his pocket and apparently take 
"out something, i. e, money, which I saw him hand to Josiah 
" Cheesewright." Simon says, — " Then I saw John Bacon put his 
" hand in his pocket and hand oversomethingto Josiah Cheesewright" 

But taking for ^nted that money did pass, might it not have 
been given to Josiah as Bacon's messenger or agent to pay De France 
for the Rum ? 

On the whole, it seems to me that the most that could possibly 
be made of the case supposing the evidence for the prosecution to 
be entirely correct, would be a suspicion against De France of 
having committed a Breach of the Sabbath Ordinanca 

I therefore reverse the decision of the Magistrate with cost& 
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ANTONIO DE FREITAS AND ANTONIO FEREIRA 

Versics 

T G. WIGHT, RKV^ENUE OFFICER. 

Uh August, 1866. 

(Ordinance 14 of 1861.) 

Trespaasing on Crown Lands, 

This was a case in which His Honor the Chief Justice reserved 
decision on the 4th of June last. 

The Judge having heard the parties reversed the decision of the 
Magistrate in so far as it is expressed, to dismiss the claim with 
costs, and also in so far it confirms the seizure made by the 
Defendant in Review, of the Shingles, and allows the claim of the 
Plaintiff's in Review as to the Shingles ; and orders them to be given 
up. The Defendant in Review to pay the costs of the Review. 

'Beaumont, C. J., gave judgment as follows : — 

In disposing of this case which I am now called upon to do, 
although I had hoped that some arrangement would have been made 
which would have relieved me from that necessity; I must advert, 
in the first place to a collateral question which was discused upon 
motion, calling on the Magistrate to send up to this Court the 
papers. 

That question was, whether or not in cases in Review before 
sending on the written proceedings and documents required for the 
purpose of Review, and which in the leading Statutory provision on 
the subject (S. 25 of Ord. 19 of 1856) are styled "Extracts from 
" the Record Book," the Magistrate is entitled to require payment by 
the applicant in respect of those papers, of the fees payable to the 
Magistrate's Clerk for " Copies of evidence or of any Document." 
It was a little curious to find such a question raised in the face of 
the uniform practice to the negative. It was, however, rested on 
some supposed effect of the late Ordinance providing for payment 
of fees by stamps ; but I was, and I remain clear that that Ordmance 
has no bearing on, and made no change upon this point ; that the 
practice has been correct \. and that this new claim is not sustainable 
m law. 

The proceedings brought under Review are those had upon a 
daim made on benalf of the Applicant in Review, for a considerable 
quantity of Shingles and Staves seized by the Revenue Officer of the 
Tipper Demerary lliver, in alleged pursuance of the Crown Lands 
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Ordinance, as having been cut on Crown Lands, and of the punt in 
which the Staves and some of the Shingles were found. That claim 
was sent in addressed to Mr. Wight, the seizing officer, and to 
Mr. Jeffrey, who is described in it as Stipendiary Magistrate, in 
charge " of the upper Demerary River District, and as such perform- 
*' ing the duties of Superintendent of Rivers and Creeks," and upon 
it ensued the proceedings before Mr. Jeffrey, which resulted 
finally in an order by him dismissing the claim with costs and 
confirming the seizure. 

From that order the Claimant appeals, and his first ground for 
seeking a Review of it is, that his claim has not been adjudicated 
upon " at or as near as practicable on the spot where the allied 
** trespass was committed." 

The alleged trespass was committed a long way up the River. 
The proceedings in this claim were in fact, had in Georgetown ; and 
I suppose there can be no doubt that so far they were irregular, 
and not in pursuance of the provisions of the law which certainly 
did not mean the test of practicable nearness to the mere conve- 
nience either of the Superintendent or of professional gentlemen ; 
and no other reason is here suggested. Still I have no doubt, that 
in a proceeding of this nature at all events, for it is not a criminal 
or even a penal one, the benefit of such a provision mav be raised, 
and in this case not only does it not appear that the Claimant 
objected to the proceedings being had in Georgetown, but it was 
admitted that they were so had with his consent ; and therefore 
on this ground alone I cannot admit the Appellant's objections. 
I should add that, if this objection had been that the proceedings 
took place out of the Superintendent's District the case would have 
been very different ; for nothing is clearer than that a Magistrate 
or Judge, to whom a Local District is assigned for the exercise of 
his functions, must exercise them in as well as for that District. 
But that is not the objection here taken, nor perhaps are the 
grounds on which it might be urged, sufficiently apparent or clear, 
and certainly it is an objection which in a case of this nature, an 
Appellate Court would be loth to allow in favor of a party who 
acquiesced in the irregularity below. 

The 2nd reason and the 8th are in effect the same— viz. : That 
the Magistrate had not in fact adjudicated on the claim, because 
" he abstained from giving his judgment" thereia 

Now, "judgment" here is no doubt used, not in a technical sense 
as an " adjudication," but in a popular sense, meaning the reasons 
or exposition of his decisioa i3ut however desirable it may be, and 
often is, that there should be some explanation more or less, full of 
the ratio decidendi, it is not obligatory in the absence of some 
express law to that effect. Sometimes it is even undesirable ; in 
some oases (though certainly not in this case) it would be an idle 
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waste of words or even something like a throwing of pearls before 
those who might be ignorant of their value as swine ; it may be 
often practically inconvenient; and indeed I think Mr. Ross in 
taking this objection could hardly have remembered the almost 
classic advice of the old English Judge to a Colonial novice whom 
he recommended to give his Judgments fearlessly, but never to give 
his reasons. At all events, Mr. Jeffrey's adjudication dismissin^f 
Fereira's claim and confirming the seizure, was a sufficient adjudi- 
cation without any further " Judgment" or reasons. 

The third gi-ound alleged, is also one that I cannot act upon. 

It is said that Mr. Jeffrey was not the Superintendent of River* 
and Creeks having jurisdiction in this case. I must own that I do 
not knoMt how this may have been, for though there did seem to be 
some peculiarity about his position as stated, the facts were really 
not brought before me in a way which would suffice to sustain 
them, even as against the ordinary presumption, which prevails, 
priTTid facie at all events ; that one acting defacto in a Judicial 
capacity fills such office regularly. But here the Appellant is 
stopped from this objection, even if it could otherwise prevail ; for 
he himself adopted Mr. Jeffrey as his Judge, and made this claim 
now in question before him expressly as " Stipendiary Magistrate 
*' and performing the duties of Superintendent of Rivers and Creeks.*' 

It is true that it was argued that he was compelled to resort to 
him as in that capacity. But even if that could loose him from the 
estoppel of his own act in this resj)ect, that surely was not so. He 
had a whole armoury of alternatives ; the natural one being an 
interdict, and (to say nothing of any other special application to 
this Court) he might if this objection were sound, have his remedy 
by action against Mr. Wight, Mr. Jeffrey, and every person acting 
or claiming with or under them. 

I may pass over the 5th and 7th reasons by saying as to the 5th, 
that I do not think there is here any question of title, such as 
would oust th6 Magistrate's jurisdiction even if the ordinary rule 
on that subject would apply to a proceeding of this nature with 
regard to a trespass on Crown Lands. The question which has 
approached most closely to one of title was one of boundary. 
Questions of boundary may sometimes be matter of " title" in this 
special sense, but they often occur as that in this case (but which 
was in fact removed by the admission of the Respondent's Attorney) 
occurred as mere matters of fact. As to the 7th reason, supposing 
then. Shingles, &c., had been cut on Crown Lands by mistake ; 
mistake would be no excuse for trespass in a civil proceeding, even 
if it be so in any measure upon criminal or penal proceedings ; but 
still less could it give to the trespasser a right to persist in his 
mistake "by insistin'g) on the surrender of property which is not his. 



Digitized 



by Google 



176 DE FREITAS AND ANOTHER V. WIGHT. 

The 9th reason calls for no special observation except as it airfe 
the somewhat narrow terms of the 6th, and these, which are the 
only ones left to be noticed, when considered together, raise the 
real question proper for solution in the case, viz., whether there 
was any foundation in fact for the seizure which has been confirmed 
by the order appealed from, or whether for want of such foundation 
it is not illegal, and the Appellants' claim such as must be allowed. 

Now, this is, in the first instance a question of evidence; and 
bearing in mind the unwillingness of Courts of Appeal to re-consider 
questions of the weight of evidence, I have spoken of the 6th 
reason of Review, which puts the matters in this particular light as 
somewhat narrow. But when I consider the particular features of 
the law now under consideration, the serious importance of the 
interests which sometimes, as in this case, are involved in it, the 
summary nature of the seizure and condemnation, and the anamoloua 
provision which, in all cases which either actually fall within the 
Ordinance or in which parties in order to avoid resorting to an 
interdict may resort to it, throws upon the parties whosepossessions 
have been seized, the onus of making out their claims. Seeing that 
the whole foundation on which such seizure and proceedings are 
made to rest, are matters of fact as to trespass on specific lands^ 
and specific acts done. Considering all this, I cannot doubt that I 
am bound to take into consideration and Review the facts and 
evidence on which these proceedings rests, that otherwise, I should 
in fact be nullifying the right of Review. So doing, I have come to 
the conclusion that the Magistrate's decision was wrong, and that 
the Appellant's claim ought to be allowed in the maia 

The primarjr question of course is, whether these articles were 
the produce of Crown Lands. 

Now, this question no doubt, at first involved a question of 
boundary, while the evidence of boundary adduced on behalf (rf 
the Claimant appears to me totally worthless, based as it was solely 
on what is called a " diagram" which appears to be, as is very com- 
mon with these diagrams, a mere fancy sKCtch, or at most, a rough 
delineation from hearsay data of an assumed area 

The Attorney for Mr. Wight, however admitted before the 
Magistrate, the accuracy of that plan, or at least the boundary in 
question as spoken to by the Surveyor and the other witnesses. 
So that the only matters remaining for proof is that the Shingles 
and Staves in question were cut on the Achayma lands within tnat 
boundary. 

Now, as to the Staves, which appear to form but a small part of 
the property in question, the Claimant has not given us a word of 
evidence ; and therefore, the onus being on him by Statute, whether 
that defect is from oversight or any other cause, his claim fails as to 
these, and also as to the punt in which they were found. 
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But as to the Shingles, I consider that he has made out a good 
case ; not uncontradicted it is true, but still so strongly supported 
that I must admit his claim. In the first place the witnesses Hudson, 
McTavish, Van Lange, Vandermaack and Wilson, appear to me to 
make out a clear case ; the only discrepancies in their evidence that, 
I think it necessary to notice being as to the amount of Wallaba 
remaining on the Achayma Lands. But these discrepancies are, in 
my judgment, sufficiently harmonised by the conclusion which I 
draw, that the wood has been no doubt cut out for the most part, 
and that which is left is thinly scattered, but that still, there does, 
or did remain Wallaba amply sufficient to produce the Shingles now 
in question. 

The most direct witness in contradiction of the Plaintiffs' case is 
a Coolie named Monderalli, but without contrasting his evidence 
with that of other witnesses in other respects, he is so directly 
discredited by the evidence in rebuttal of Messrs. Gilbert and John, 
that I must discard his statement. 

There remains the evidence of Mr. Wight and of his boatman 
Austin ; but the utmost to which it comes is this, that they saw 
traces of shingle-cutting on Crown Lands, and that in so far as they 
went over the Achayma Lands they saw no such traces there. But 
seeing that they were both strangers engaged in making a partial 
survey ; that the whole bush is said to be full of " Buck Paths ;" 
that Van Lange and Fereira both give a very different account from 
Mr. Wight, of his explorations ; that Van Lange insisted to him at 
the time that the stumps and shavings which he pointed out beyond 
the boundary line as being new were really old ; that at the same 
time (as Austin says) there were some fresh Wallaba stumps 
observed within the admitted boundarv ; that the Claimants' wit- 
nesses in chief, admit that to find Wallaba on the Achayma Lands 
they have to search about, even for days ; I think I should be setting 
this evidence of Wight and Austin far too high if I were to allow 
it to rebut those of the Claimants' witnesses, and that in the pre- 
sence of the undoubted fact that the Shingles in question were 
seized on the Achayma Lanas. 

Having decided thus far in the Appellants' favor, I must take 
notice of an objection which was urged by the Respondent, viz., that 
the Claimant could not succeed, because he had not kvmself cut the 
Shingles, &c. ; that Sect. 42 of the Crown Lands Ordinance only gives 
to the person who has actually cut them the right to claim them. 
This point was urged before the Magistrate as a preliminary objection 
and decided in favor of the Claimants, and I desire to be understood 
not to adjudge or anticipate any (juestion which niay be raised, as 
whether in such a case the point so adjudged is open to a party 
brfbre the Court only as a Respondent, and against whose contention 
it has been decided m* the Court below. I oo not need to express 

VOL. I. M 

Digitized by CjOOQIC 



178 DARRELL V. DAY. 

any oipinion on that question, because I feel no doubt that on the 
point contended before the Magistrate his decision was ri^ht I 
think it would be an extravagant construction of the Section in 
question, to hold that the Claimants must naturally have cut the 
Shingjles, &c. The familiar maxim qui fadt per alium facit per se 
is quite ground enough to entitle Jfereira and de Freitas to claim 
Shindes cut by the workmen whom they employ, and that not the 
less because in the first alarm of the threatened seizure, he tried to 
shuffle out of his true position, and threw the affair upon his mea 

I am not inclined to touch the Magistrate's decision further than 
I can help, seeing the various peculiarities of the case and of his 
position in it. I therefore shall not reverse the order generally, 
and myself confirm the seizure pro-tanto, but I reverse nis order 
in so far as it is expressed, as a dismissal of the Appellants' 
claim with costs, and as a confirmation of the seizure of the 
Shingles. The Magistrate's order will then, in so far as it is valid, 
continue to operate as to the Staves and the punt. I allow the 
claim in so far as relates to the Shingles, and 1 order them to be 
given up. Considering the partial success of the seizure as to the 
Staves and the consequential success as to the punt, I thick 
that I ought not to make Mr. Wight pay the costs in the Court 
below, but that the equity of tho case will be met by leaving 
each party to bear his own costs in the Court below, and giving the 
Appellants their costs of this Review. 



N. J. DARRELL, COMMISSARY OF TAXATION 

Versus 

ANDREW DAY. 

12^ January, 1867. 

(Tax Ordinance 8 of 1866.) 

Licence for vnconsigned goods on board ship — Constrttction of StattUe-^ 
Defective charge. 

This was an appeal from the decision of Mr. John Brumell, Police 
Magistrate, who dismissed the charga The proceedings in appeal 
are somewhat remarkable, inasmuch as the Chief Justice^ while 
afi&rming the Mamstrate's decision^ varied the grounds on which 
that decision was based. 

Beaumont, C. J., gave jud^ent as follows : — 

In this case, the Appellant in Review seeks to establish against 
the Respondent, a penal breach of the 18th ^Section of Uio Tax 
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Ordinance, which runs as follows — " Every Master, or Supercargo of 
"a vessel, or other person on board, having goods for sale not 
** consigned to some person holding a store or shop licence, shall 
" be bound to report such goods at the Custom House, and to take 
" out a shop licence for each voyage, and to pay for the same the 
" sum of $20." The Respondent, it appears, is the Master of the 
Briff Lone Star, which arrived in Georgetown from Nova Scotia 
with a cargo of Lumber, consigned to Mr. George Chapman, 
by whom the cargo was sold afloat ; he having no store or shop 
licence. 

The charge, which in this state of facts, was brought by the 
Appellant, was dismissed by the Ma^strate ; from that dismissal 
Mr. Darrell appeals, and upon full consideration of the case, I have 
come to the conclusion that I must modifjr the order of dismissal, 
so as to prevent it from operating as a dismissal upon the merits. 

The Magistrate's order is in the following terms — " Dismissed ; 
" charge not proved." Passing over the informality of the order, 
and taking it to be valid, although informal, it would appear to be 
a dismi^jsal of the case upon the merits, and would thus be final 
Now, although I consider tnat the charge must be dismissed, I come 
to that conclusion on grounds not toucnin^ the merits of the actual 
case, but on the ground of the charge itself being defective in a 
material particular. It is true that in such a case, if rightly 
understood, the dismissal of it, even on the merits, might not be a 
bar to a conviction on the amended charge ; but inasmuch as the 
main question on which the dismissal seems to have proceeded 
has been argued before me, and there would be a danger of my 
order being mis-understood, if I were to leave the order of dismissal 
as it stands. It must be modified in order to secure to the Appellant 
the opportunity, if he thinks fit, of renewing the charge in a more 
accurate form. * 

The main question raised before me is, as to the true construction 
of the Section in question ; for although the order is expressed, 
" dismissed, charge not proved," it would appear that such con- 
clusion was not come to upon any conflict or defect of evidence 
considered only as to the facts, but upon applying the evidence to 
the law in question. It is true that Mr. Chapman says in one part 
of his evidence, that the goods were " not for sale," but I think 
the context clearly shews that he means they were not for sale by 
the Captain, and that there is no question as to the material &ct8 
of the case considered by themselves. 

But the difficulty is, no doubt, considerable inputting u^n the 
Section in question any clear and natural constructioa It is indeed, 
ft most cunous structure, and as one difficulty in obtaining a clear 
apprehension of it subsides, another appears in the Kaleidoscope. 
The main, point on which this case depends, is one on which I am 
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by no means surprised that the Magistrate should have come to 
the conclusion which he appears to nave done ; but after having 
given the best consideration in my power to the Solicitor GeneraVs 
arguments, and those of Mr. Darrell, I have come to a different 
conclusion. I cannot indeed, say with confidence, but perhaps with 
as much confidence as could be felt on the meaning of the Section, 
and so far clearly, that, I must give the Appellant the benefit of it 

The question is, whether or not a Ship-master falls within the 
Section when goods are in his control merely as master ; and though 
imported for sale, are consigned to a resident consignee. The 
Magistrate appears to have thought that the Master must have the . 
goods entrusted to him for sale, and beyond question there are 
difficulties in any other conclusion. It is an extraordinary thing 
in the first place to affix to a Ship-master the obligation of knowing 
whether or not his cargo is for sale, a matter with which he has no 
sort of concern, and often can have no sort of knowledge. And 
when we observe that not only the Master, but the Supercargo, or 
*' other person on board," (these latter words being strangely mtro- 
duced between the words "vessel" and "arriving"), are made 
liable by it ; the Section seems still more extraordinary and incon- 
sistent, except upon the construction adopted by the Magistrate. 

It is true, that the words " having goods for sale" might seem 
grammatically to relate to the Master or Supercargo, or other person ; 
and if those words stood alone, and their grammatical structure 
was clear, no doubt the action could only apply to Masters, 
Supercargos, or other persons who, themselves, had the custody of 
goods entrusted to them for sale, or of goods belonging to them, 
and imported for sale. But, unfortunately, grammar cannot be 
depended on to guide us through the maze of wiis Section ; for, not 
only is it doubtful on attempting a careful examination of the 
Section, whether the word "having" relates to the vessel; but 
however that may be, the following words, " not consigned to some 
" person holding a store or shop licence," seem clearly to shew that 
the Section contemplates, and includes the case of goods consigned 
to persons resident in the Colony. These words are so clear and 
prominent that it seems impossible to adopt a reading which shall 
make them insensible, which would be the case if it were held that 
the Master, Supercargo, or other person on board must be entrusted 
with the sale of the goods in order to come within the Section; 
and the only way of giving to them full effect is, to construe the 
Section as providing for, and at all events, including cases when the 
goods are consigned for sale, to some p.erson within the Colony, but 
not having a store or shop licence. 

Still, it might be necessary to control the ajjparent force of these 
words, in order to prevent such gross hardship and incongruity as 
would arise from tnis construction, if there were no prospect of 
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softening and harmonising them ; for it never could have been the 
intention of the Ordinance to impose on persons having no sort of 
concern, or knowledge of, as to the destination of the cargo, or the 

fosition of the consignees, the obligation to take out this licence, 
suppose that few snips arrive in tiie Colony that have not som^ 
goods on board for som6 person who does not hold a store licence, 
and it is therefore, important to find some reasonable interpretation 
of the Section giving proper effect to the words, " not consigned to 
" some person holding a store or shop licence." 

The general scope of the Ordinance, so far as it relates to shop 
licences, will assist, I think, in seeing the way by which these 
difficulties will be met as they may arise, consistently with the 
interpretation necessary to give such effect to those words. The 
13th Section is plainly supplementary to the provisions for licensing 
stores. I do not see that anything turns on the question of retau 
or wholesale dealing ; but under Section 9, all persons occupying 
a place where good^ are sold, are required to be licenced ; and this 

E revision mi^ht well be evaded by any one, who should merely 
ave a counting-house, and should there, or elsewhere privately 
sell ^oods consigned to them to be delivered afloat I conclude 
that it was to guard against this case, that Section 13 was enacted ; 
that it cannot reasonably be applied to the case of any chance 
packages which might come in a general ship, or imder the care of 
a passenger; and Uiat the wordB "or other person," should be 
taken with " Master or Supercargo," to mean other persons in a 
similar position, having the responsible charge of the cargo. Such 
a construction, when arrived at, will make the provision reasonable 
and intelligible, and if any Master, Supercargo, or other person 
under whose care the cargo shall be, fails to comply with its 
provisions, he would incur the consequent penalty. 

I apprehend that in this, as in other similar cases, it would be 
necessary to shew that the goods v)ere for sale, and also that either 
knowledge of the fact itself, or of circumstances from which to 
infer, or presume it should be brought home to the party charged. 
It is on this latter point, only, that I should have felt some 
hesitation as to the merits of this case had they been actually 
before me. But I do not understand that the Magistrate's decision 
turned on this point, and although if the charge had been formally 
correct, I should upon determining the point of construction, to 
which I have adverted, have remitted the case for his re-considera- 
tion, or further evidence on the merits, it would be out of place to 
do so, when the charge must be dismissed on formal grounds ; but 
I vnsh to guard myself against being taken to have determined 
any other point as to the true construction, or meaning of the 
Section, or the merits of the case, than that main one which has 
been argued before ma 1 do not mean to determine, nor could I 
porperly determine, the merits of the case, though I, probably. 
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should not have modified the order of dismissal, but for the effect 
of the main question which was argued before me, and on which, 
therefore, I have thought it necessary to decide. 

The formal objections taken to the charge were several One was, 
that the Respondent is charged with not having provided himself 
with a " Ship-master's or Supercargo's Licence/* whereas, the Ordi- 
nance calls It a " Shop Licence ;" but I think I ought not to treat 
this as a fatal error. It is true that it is a discrepancy, but I think 
it would be requiring too much nicety to allow it to invalidate the 
charge. The reference which it contains to the Statute, makes the 
meaning clear as far as the law is clear, and in a loose sense the 
licence may be called, (as indeed it is called in the margin of the 
Ordinance) a " Ship-master's Licence." It is, however, worth 
observing that, the more inaccurate and confusing an Ordinance is, 
the more important it sometimes may be, to follow in penal charges, 
as fjar as possible its phraseologv. Another objection was the mode 
in which the consignment is alleged at variance with the fact; but 
that variance was not material, and I should not dismiss the charge 
on account of it. 

The fatal objection however is, that the Lone Star is said to have 
arrived, not " m the Colony," but in the Port of Georgetown. Now, 
whatever the object of the Act was, I think the words, " arriving 
•' in the Colony," must be taken to mean arriving from some place 
beyond its limits ; but when it is said that the Lone Star arrived 
in the Port of Georgetown, that by no means, means that she 
arrived there from beyond the Colony's limits. It is true, that she 
came in fact from Nova Scotia, but no evidence will help a defective 
charge, except sometimes by explaining an obscure one. Mr. 
Darrell argued that the statement of her bringing a cargo of 
Lumber would help this, but I cannot accede to tnis argument 
Again, it is true that to the " Port of Georgetown," is added 
" County Demerara, Colony of British Guiana ;" but that I think 
must be taken as matter descriptive, as if it had been properly 
expressed, " Georgetown, in the County of Demerary, in the Colony 
" of British Guiana." If the Lone Star arrived here from Berbice, 
this statement as to her arrival would have been perfectly correct; 
yet, the Master of a vessel coming here from Beroice, could not be 
exposed to such a charge as this. Therefore this chai]ge must be 
bad on this ground, and on this ground it must be dismissed. 

• I do not think it is a case for costs. It appears to me. that a 
substantial case appears against the Respondent on the merits, and 
the Appellant is entitled to have the order of dismissal so far 
modified as to enable him to renew the charge in a better form if 
he shall be so advised. 
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MANOEL FERREIRA v. GOODLUCK McINROY. 

I9tk January, 1867. 

(Ordinances 22 of 1862, 16 of 1865.) 

Plantain stealing cUstinguishahle from common larceny — Practice with regard 
to letters from Magistrate to Judge, 

This was an appeal from a decision of Mr. J. D. Eraser, S.J. P., 
who had convicted the Appellant on a charge of simple larceny of 
Plantains, and had sentenced him to punishment under the pro- 
visions of Ordinance No. 16 of 1865. 

Beaumont, C. J., gave judgment as follows : — 

This is. a case of Review in which it is quite clear that the convic- 
tion must be reversed, or as it would be more correct to say, in 
which the sentence must be reversed, for conviction there is none what- 
ever, the only words appended by the Magistrate as in the nature 
of a conviction are as follows — ** sentenced to be imprisoned for one 
*month with hard labour in Georgetown Jail, and to receive during 
** that term of imprisonment 39 lashes with the cat on his bare 
"back at Mahaica Station," — and of course the absence of any 
conviction would alone render this wholly inoperative as a judicial 
sentence; for the primary and essential part of a penal judgment 
is, that, it must aqjudicate on the offence alleged and in respect of 
which sentence is imposed. 

But even if this essential defect were overlooked, and I were to 
do what I have no right to do, viz.. to supply an adjudication that 
the Appellant is guilty of the charge brought against him, the 
defect would still oe incurable, for, passing over the fact that the 
charge is one of simple larceny, treating the Plantains as ch^ttells 
which are the subject of a mere theft, and the fact that the evidence 
is wholly inconsistent with the charge, the sentence awarded is one 
beyond the power of the Magistrate to inflict for the offence charged. 
There are only two Ordinances under which such a punishment 
can be inflicted upon Summary Conviction, by a Stipendiary 
Magistrate, viz.. Ordinance 22 of 1862, and Ordinance 16 of 18G5. 
Those provisions were, no doubt, specially enacted to put a check 
upon what may be populq^rly called plantain-stealing, and it may 
seem at first sight that the popular phrase may have caused the 
Magistrate to treat as falling within those provisions, a charge 
simply of stealing Plantains. But, perhaps, the phrase " plantain- 
" stealing" is used even popularly to mean the same thing as 
the special law guards against, which is not the mere stealing 
ds Plantainfi as by a common larceny, but a special offence Which 
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(though it would not ba a theft at all, but for the Statute,) 
is by the provisions in question made an offence punishable 
with particular severity, viz., the offence of feloniously taking, 
and as the Ordinance calls it, stealing growimg Plantaina, and 
it is defined thus — " Whosoever shall steal, or shall destroy or 
" damage with intent to steal any Plantains, Yams, Cassava, or 
^' sweet Potatoes growing in any land open or enclosed, not being 
" a garden, orchard or measure ground or nursery ground, shall on 
"conviction thereof." That is in Section 32, and the following 
Section ^oes on to provide for the case of persons being founa 
armed with intent to commit an offence under Section 32. Such 
offenderamight for a second offence be pimished under either of these 
Sections, as the Appellant has been sentenced in this case ; but the 
Ordinance of 1865 has provided that offenders against either of the 
above Sections may be punished for the first offence in the mode 
previously prescribed for a second offence. 

Nothing can be plainer than that before a Magistrate can impose 
a sentence attached to a particular offence, the offender must be 
first accused and then convicted of it, but in this case the 
Appellant has not been convicted of any offence, and has not been 
accused of any offence under any of the provisions in question. 
I may add that the mistake is so palpable that I have been relieved 
from a difficulty which I should have felt had the case been open 
to argument, from the circumstance that the Complainant below 
has not been served with any notice beyond the verbal notice of his 
intention to appeal riven at the hearing. Now, although I have 
uniformly acted on the principle that this Court cannot entertain a 
Review except upon notice to the other side, I conceive upon looking 
to the provisions of the Ordinance with regard to Review cases 
that the strict requirementa of judicial procedure must be taken 
to be satisfied by a verbal notice given at the time of hearing, 
which appears here to have been given and which may seem 
technically sufficient to operate as notice. But, beyond douDt, cases 
often arise in which this would not practically effect the purpose 
of notice and I should freely exercise my discretion by re(juiring a 
further and written notice to be given in any casein which there 
might seem to be a chance of hardship, or failure of justice from 
want of it. - 

In this case, I have the less difficulty in dispensing with any 
special notice to the Complainant, because the Magistrate has, 
himself, communicated to me the view which he relies on to support 
the sentence. I am the more careful to mention this, because, 
whenever any private communication is made to a Judge with 
regard to judicial business, the recognised and only proper course is 
to notice that in public, and if it be either of a nature improper 
in itself, or in any degree calculated to affect the case of any. party, 
t6 hand it 6v6r, or make it known to the other side. For the omy 
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mode m which a third party can submit his views to the Court is 
as amicua cuviw, while an amicus curias is not recognised except 
on coming to the bar of the Court, so that all private commu- 
liications to a Judge, wa judicial business however legitimate in 
their object, are irregular and undesirable ; at the same time, I n©t 
only feci assured that the Magistrate in this case had none but a 
proper intention in communicating with me, but perhaps there- 
may be exceptional cases, such as where a Magistrate may think 
that the Court above fc being misled, in which such a communication 
may be allowed cm the tinderstandmg that it will be pubhcly 
noticed, and generally handed to the othei sidft. 

In this case, I have not thought it necessary to make any com- 
munication to the Appellant's Counsel, because,, while I have been 
made acquainted with the' grounds dn which the Magistrate appears^, 
to have relied, they do not appear to me in any degree to vary my 
eonclusioa In the first place, ne appears to have thought that the 
Ordinance of 1865, had not been called to my attention. That was 
a mistake, as it wa» also a mistake to think that it, in anv way^ 
sustained the sentence; for its whole effect k to make offencea^ 
which m^ht have been punished with flagging, under Sections 32 
and 33, of Ordinanee No^ 22 of 1862,, upon a secomi cwiviction 
similariy punishable for i^jird offence. The essential circumstance- 
of this case being that these are offences of whiek the Appellant 
w not cbccuaed.. In the next place, the Magistrate urged that the- 
evidence shewed that the Appellant had committed one of those 
special offences, and that as the Legislature intended them to be 
punished by flogging, he was bound so to sentence the Appellants 
But it surely can hardly require to be said that no evidence can 
cure a defective charge or extend a minor one. Indeed, there can 
be no evidence properly so called to that effect, for the statements, 
of witnesses ave no evidence, except as to the charge upon whicb 
they are sworn, so that any of these witnesses mi^ht have falsely 
&wom, with impunity, ui)on this c&arge of simple larceny, exactly^ 
what they pleased as to toe question which seems to have been the 
main question in dispute, viz., whether the Plantains spoken of 
were cut on Complainant's land or not. Indeed, it would be against 
the first principles of Justice as of law, to convict a man of a 
special offence upon a charge of a different one ; a fortieri, upon 
a charge of a minor one, wfowi the Legislature may say that every 
theft, or every theft ci Plantains, is to be puniriied with flogging,, 
no doubt the Magistrate's duty will be to act accordingly. But it 
has not said so. If it could be supposed that the Legislature 
intended to pursue any offence otherwise than by a due coursfe of 
judicial proceedings, it would be found necessary, no doubt, to 
effect such an object by some apt means other than we have here 
to do with. But in truth, the meaning and the object of this law, 
ift very plainly to visit the offences, which are particularised, with a 
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special punishment to be awarded in due course of law, i.e., upon a 
proper charge of such an offence, duly investigated and adjudicated 
upon, but by no means to authorise the Magistrate to punish a 
supposed offence, in any mode inconsistent with this due procedure 
There is not any diinculty in the supposed case of a mmor, or an 
inaccurate charge being brought under circumstances which would 
justify a more stringent, or demand a more accurate one, subject to 
the ordinary considerations affecting Magistrate's action in such 
cases. He nas only to forego the examination of the minor or 
incorrect charge, or to dismiss it, taking care that, in the latter case, 
it appears to have been dismissed for want of prosecution so as not 
to operate as a bar to further proceedings. But it would be as 
monstrous to say that if a man is charged, simply, with a petty 
larceny, he may therefore be convicted of a special statutory offence, 
and sentenced to the heavier punishment attached thereto, as it 
would be to say that if a man were indicted for larceny or assault, 
he could be convicted of, or punished as for burglary or rape, or an 
attempt to maim or to murder. 

I do not enter on the question as to whether the Appellant has 
been guilty or not, of any offence under either of the Sections in 
question. I could not properly enter on an enquiry as to any 
matter open to question, and as to which he is not accused, and 
therefore I can only say that he is entitled to the ordinary 
presumption of innocence. 



MANOEL GOMES v. RICHARD GREEK 

20tk February, 1867. 

(Ordinance 33 of 1850.) 

Trespass — Bond fide claim of right. 

This was an appeal from a decision of Mr. Stipendiary Justice 
Baied, who convicted the Appellant of wilful trespass on Planta- 
tion Friends, (Berbice River JDistrict,) of which Respondent was 
Manager. The proceedings were referred back to the Magistrate 
with directions to him to ascertain the bond fides of the Appellant's 
claim of right to enter on the land in questioa The Magistrate 
thereupon took further evidence, including that of the Appellant 
on oath. 
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Norton, J., gave judgment as follows : — 

In this, case, the Applicant for Review was convicted of having 
wilfully trespassed on tne front lands of Plantation Friends, His 
defence was that the land on which the alleged trespass took place 
was the property of his employer Sylvester Gomes, and that it was 
by his order and authority ne had gone thereoa That the title to 
the land in question was at issue in an action instituted by the 
said Sylvester Gomes against the Complainant (the present Defen- 
dant in Review) and that consequently as a question of title arose 
the Maoris t rate had no authority to adjudicate thereon. He referred 
to Section 10 of Ordinance 33 of 1850 which enacts " that it shall not 
be lawful for any Justice of the Peace to determine any case of 
trespass in which it shall appear that the right or title m and to 
the lands, buildinigs or premise^ wheron the trespass is alleged to 
have been committed, shall be at issue between the alleged trespasser 
and the party in possession." In support of his statements, he 
called Sylvester Gomes, who deposed that the act complained of 
had been done by his order ; that the land in question was his 
property ; the same having been bought by him five or six years 
ago; in evidence of which he produced a grosse copy of a transport 
vmich, though it does not prove, most certainly does not disprove 
the claim set up, any more than the original diagram does of which 
some copy that does not even purport to be authenticated was 
offered in evidence by the Complainant, with a view, no doubt, 
of negativing the title relied on. The Magistrate discrediting the 
evidence for the defence, over-ruled the objection treating it as 
altogether unfounded, and assuming that the locus in quo was not, 
and could hot be included in the lot to which such transport and 
diagram referred, and that consequently the claim of right set up 
was a mere pretence for the purpose of arresting the exercise by 
him of a lawful authority. The Magistrate having so decidea, 
the question is, is his decision subject to Review ? Tnat it is so, is 
shewn by the older authorities as well as by the most recent 
decisions, among which are Regina v. Stimpson, and Regina v. Peak, 
Cox M. C, vol. 2. p. 320, and Legg v. Pardow, Cox M. C, voL 1. p. 
241, which establisn this principle — ^That though in a case of 
trespass when title is actually set up, it is for the Magistrate to 
iudffe whether it is so set up reasonably and in good faith ; yet if 
he decide that such is not the case, that, in other words, the claim 
of right is not made bondfxle and with some shew of reason, and 
that consequently he has authority to adjudicate on the matter, 
such decision will be reversed, if in the opinion of the Superior 
Court it proceeded on insufficient ground!s. But if he snould 
determine that the question of title was hand fide raised, and that 
his jurisdiction was oonsequently ousted, although no evidence 
thereof was offered, and though in fact title was not in dispute, his 
determination would not be disturbed, even though the Superior 
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Court should on the same facts have arrived at a different con- 
clusion. The rule may be briefly expressed thus — That the 
Ma^straie's determination will he over-ruled, if he improperly 
decide that this jurisdiction is not -ousted — that it wiU not. be 
disturbed, if he decide that it is. 

Having shewn that the Magistrate's decision on the question of 
ixynd fides is not conclusive, the next question is«us to its correctness. 
Looking at all the ciFCumstances of the case, that the Defendant 
formally protested against the Magistrate's summary adjudication; 
4;hat the evidence of Sylvester Gomes showed that the act com- 
plained of was done in the assertion of a claim of right under a 
supposed authority; that the original diagram now before me, 
And the transport, which is in evidence, are not inconsistent with 
rsuch claim, the diagram appearing to support, rath^sr than 
otherwise the title set up, I am of opinion that in deciding as the 
Magistrate has done that the title was not in question, in such a 
manner as to preclude his dealing with the case, his decision cannot 
be sustained. In Regina v! Speed, I Ld. Raymond 583, Ld. C. J, 
Holt said — " Without a doubt if the Defendant has but a colour of 
^' title, the Justices have no jurisdiction ; the intent is to punish 
*** rogues and vagabonds, and not persons who by mistake exceed 
•"what the law warrants." Pale^ says, ^ 118, 4jth Edition, — " That 
"' if a coloux of title appears to be in question, however weak the daim 
""may appear to be, it will be sufficient to oust the summary 
•"jurisdiction." The same authority at p, 121, advises Magistrates 
to confine their -enquirv to this point — ^Was the act done under 
supposed authority, and. was the plea honestly set up, and not for 
the mere purpose of screening the oflFender. To saspend the 
suuunary jurisoifetion, the plea must be more than a mare assertion 
or suggestion of title. 

Where it is evident that the right 'set up does not, or cannot 
exist, the Magistrate has authority to decide summarily. This 
was decided in Morden «. Porter, 1 Cox, M C, p. 53, and Corn- 
well V. Saunders, 2 Cox, M C, p. 184 ; in which latter Cockbum C. J. 
said — " The Magistrates must see some reasonable grounds for the 
*\ objection, before they require to give effect to it." Leat v. Vine 2 
Cox, M C, p. 330, shows that the mere assertion of a general ri^ht 
in a party himself, and every one else however honestly such claim 
might be set up, would be no defence to such party on an informa- 
tion charging him with trespass in pursuit of game. In Hudson v. 
Macise, Cox M. C, voL 1. p. 470, which was decided in November 
1863, it was held that the claim however bond fide, is no bar to the 
exercise of summary authority, if it be manifestly such a claim as 
cannot posjsibly exist Here the Defendant showed that he IxynA 
fide believed tnat, he as one of the public, had a right to fish in a 
private fishery. In point of the law, Blackburn J, said — '' Suet a 
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* riglit <could tuol eicist in a non-navigable river." 

A& it is evident the ^t charged was done in good faith, there was 
no mems vea on the part of the Applicant tor Review, and con- 
sequently he WAS not punishable criminally; the guilty intent being 
essental to <5onstitute a crime, such as wilful trespass is held 
to be under our local Ordinance. The great maxim of criminal 
jurispruiknoe is, that guilty intoit must concur with a guilty act 
to constitute a crime. ** Actus Tum facit rev/m nisi mens sit vea" 
This principle was recognized and acted on in a very late case, 
Rider v. Wood, and others, Respondents. H«?e the Court decided 
that hond fide belief deprived the act in question of a criminal 
character. Aldioueh such act per se was msKle punishable without 
any refeitence to the intuit. As this was a criminal matter, the 
Defendant was not a competent witness, and ought not to have been 
examined This irregularity alone might have vitiated the whole 
proceedings. 

FoT sll these reasons, I am compelled to over-rule the Magistrate's 
determination, aiwi I reverse the decision and quash the conviction, 
and condemn the Defendant in Review to pay to the Plaintiff in 
Review,all tl^e oosts incurred by him in this Coiirt, as weH as in the 
Court below. 



THOMAS HEYWOOD v. JOHN YOUNG. 

28rd February, 1867. 

(Ordinances 33 of 1850, and 19 of 1856.) 

Trespass — Ousting Magistrates jurisdiction by claim of right — Costs* 

This was an appeal fix)m the decision of Mr. Humphreys, S.J.R, 
who had convicted and fined the Appellant for wilful Trespass. 

Beaumont, C. J., gave judgment as follows . — 

This is a case of a'Sumftiary Conviction, as for a wilful trespass 
upon the property of the Respondent 

iTie alleged trespass is that the Appellant, Heywood, took his 
boat into a draining trench of the Respondent, Young. Heywood 
says he Iwd a right to take it there ; Young says he hxxd not, and 
Heywood now says that this contention ousted the Magistrate's 
jurisdiction to acyudicate on the charge as one of wilful Trespass. 
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I am of opinion that it clearly had that effect, and therefore the 
proceeding's before the Magistrate must be set aside. The 11th 
Section of the Ordinance under which the Magistrate's jurisdiction 
in this case arises, (33 of 1850) expressly precludes him from 
determining any such case, when " it shall appear that the right or 
'* title in and to the lands, buildings, or premises wherein the 
*' trespass is alleged to have been committed shall be at issue 
" between the alleged trespasser and the party in possession." 
Nothing* can be clearer than this Section, which indeed only follows 
out the general law ; for independently of this provision, although 
the Magistrate might have jurisdiction to entertain such a case, he 
could only decide it in one way. It is quite a mistake to suppose 
that a proceeding of this nature is a proper mode of dealing with 
every complaint of trespass ; as it is equally a mistake in another 
direction to suppose that any proceeding of a violent nature, or in 
breach of the Peace is in any way affected by the provisions of the 
Ordinance in' question. That Ordinance provides a sumnciary 
process of a criminal nature for the conviction and punishment of 
persons committing " wilful trespass,'* and the plainest principles 
of the common law and common justice, would of course prevent 
a Magistrate from convicting a person of such offence who acted by 
mistake, or oversight ; a fortiori, when he acted in maintenance of 
an alleged right ; but it would be a monstrous hardship that cases 
of this latter description should be even investigated before a 
Magistrate ; (involving as they would naturally do, every kind of 

Question, as to the title to, and rights in, real property) the 
legislature has been careful to exclude the summary jurisdiction in 
them altogether. 

No doubt a Magistrate ought not to allow himself to be blinded 
. by a mere pretence of a claim on the part of the accused person, 
and as it would be easy for any one to set up such a pretence of 
claim, he would, probably, be justified in many cases in disregarding 
a mere statement. But in order to justify the ignoring of such a 
claim, it must appear that it is a mere excuse, and that none of 
the circumstances of the case alleged, disclose any foundation for 
it, by which I do not mean any adequate legal foundation; but 
any foundation for a bond fide though a mistaken claim ; and I 
should add that there appears to be here a material effect attributable 
to the Section referred to. For as the true effect of that Section 
appears to be to oust the jurisdiction, the Defendant, if well 
advised, would not plead to the charge, but would object to the 
jurisdiction, and if that objection were not admitted, might claim 
to be heard upon his own oath, or other testimony in support of it 
With this sole object, therefore,*the Ma^strate may in such a case 
investigate the Defendant's objection, viz. ; merely to learn th^t it 
is made bond fide. But that is the limit to which he may enquire 
into the claim. He has no power whatever, to enquire or determine 
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whether it is in itself more or less sound, probable, or mistaken. If 
the Defendant rep-lly acted in the belief that he had a right to do 
the act complained of, he is not guilty of "wilful trespass," or 
subject to summary process of a criminal nature. 

Such being the general principle involved, I think that this case 
not only folk within it and beyond the scope of the Magistrate's 
jurisdiction, but plainly illustrates the importance of the pnnciple. 
1 have indeed felt some little difficulty as to whether, or not, any 
right in or to the trench in question, is at issue, having regai'd to 
the loose and vague language used in the statements on both sides ; 
but I think the fair result of those statements on both sides is 
this — That Mr. Young claims the property in, and possession of 
the trench in question, and its banks absolutely, free from any such 
right as the Defendant alleges; and that the Defendant, on the 
otner hand, asserts that his Father-in-Law, Quammy James, is the 
owner of the land adjoining the trench ; that he has a " water-side,'* 
or "^ landing" at the trench itself; that he has, at all events, a right 
of way along the trench to his place, and the ri^ht to keep and 
moor a boat, or boats there, and that the boat m question was 
lawfully brought there by the Defendant, in virtue oi such rights 
and by the leave and licence of his Father-in-Law. 

Mr. Gilbert on behalf of the Respondent, discussed the merits, 
of the claim ; but that is just the thmg that cannot be determined 
in this case, either by the Magistrate, or by the Judge sitting in 
Review, and who so sitting, has merely the samejurisdiction as the 
Magistrate haa But this, I may say, that if I had the power to 
determine the merits of the claim, I assuredly have not the means^ 
and that in so far as I could form any judgment from such materials 
as are before me, I am not prepared to say that the Defendant'* 
claim is sound, or unsound, more or less probable, still less that 
it is wholly mistaken or palpably unfounded. I do not therefore 
enquire whether the right alleged rests on title or user, property or 
servitude, prescription or licence, grant or agreement, or necessity, 
whether if itexists, itislargeenoughtoenableQuammyJamestolicence 
the Defendant to do what he has done under the circumstances under 
which he did it, or is a privilege merely personal, or to be exercised 
merely personally ? Whether the document put in by the Res- 
pondent as a plan or chart of the property in question, is of 
any value to bind the Defendant or not, or what its effect would be 
in that case in support, either of Complainant's, or the Defendant's 
case, — all these question^, and others Suggest themselves as likely 
to arise in a dispute of this nature. Their solution may be simple or 
intricate ; but in either case, they are not the less foreign to the 
sphere of the Magistrate's summary jurisdiction, in cases of wilful 
trespass. It is enough that circumstances appear, which shew that 
the claim is genuine. In this case, it appears that James has land 
on the bank of the trench; that he has, or claims a ''water-side" 
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or " landingj" In the trench ; that he has been accustoroe J to hav^ 
access to has land by the tr^ich, and that he ^ve the Defendant 
leave to bring his boat there, and under such circumstances, I can 
feel no doubt that the claim is made bond fide ; that the act 
complained of was no " wilful trespass** but was. done in exercise 
of the right so claimed, and that therefore the complaint was not 
cognisable by the Magistrate. 

The Defendant appears, however, to have been ordered to pay^ 
not only a penalty, but (tmder the nam^e of " co6ts>" though m 
addition to the actual costs) a sum of Seven Dollars and seventy-two 
cents, by way of expenses. I am not aware of any ground on 
which this can be justified, and though the point does not actually 
arise in this case where the ground of reversal is entire want of 
jurisdiction, it deserves notice, so that a similar defect may be 
guarded against in future. It leads me moreover to make this 
additional remaA, that, it is much to be regretted that persons 
should have recourse to penal process in a case of this kind, not 
onlv because the law does not, and could not allow it, but because 
it does give the party alleging such a grievance,, ample means of 
obtaining civil redress ; of course, if such a grievance is merely 
nominal and casual, it does not deserve comment ; on the other 
hand, if it arises from, a wanton, wilful trespass, I have already 
pointed out that the law in question applies. But assuming it to 
be an encroachment deserving of attention, and yet arising out of 
a bond fide dispute, surdy it is the fair and reasonable, as it is the 
only lawful course that he should protect himself, either by some 
preventive measure, or by civil action, as other rights are assorted 
and injuries redressed. It mav be unpleasant — it is no doubt 
unpleasant— rnot to have everything our own way ; but it is the lot 
of most people, and it would be most unpleasant, and a ^ss wrong 
if any one having such a matter in dispute might histve his adversary 
before a Magistrate on a sumiimry ana penal process, as Mr. Young,, 
would, no doubt, have thought }f he had himself been summonra 
and fined for removinjf the Appellant's boat. Nor is he even shut 
up to proceed by action, for if he is so clearly in the ri^ht as he 
seems to think, he not only may sue trespassers, but (if m actufJ 
possession of the property) may exclude or remove them, or retain 
or cut adrift their craft. If he can rightfully exercise these rights,, 
he will find them very efficient ; if he cannot safely do so, still less 
can he properly, or safely prosecute such persons before the 
Magistrate, for wilful trespass. 
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JOAQUIM DE GUARA u EDWARD HUGH WATSON. 

2Srd February, 1867. 

(Ordinance 19 of 1856.) 

Conviction, to he sent to Review Court — Costs. 

This was an appeal from the decision of Mr. J. D. Eraser, S. J.P. 
The facts are suflSiciently disclosed in the judgment. 

Beete, J., gave judgment as follows : — 

The charge made by the Respondent in this case against the 
Appellant is, " for that he, the said Joaquim de Guara, on the 4th 
" day T)f September, 1866, sold a flask of Gin without having a 
" hcence." 

No conviction is laid over with the papers, although, at the end 
of the proceedings there is a note apparently in the hand- writing 
of Mr. Stipendiary Justice Eraser in tnese words — " Conviction in 
" the oflSce of the Sheriff." Now, it appears by another note at the 
foot of the memorandum of Mr. Eraser's decision that the fine wa» 
paid in Court " at once, and notice of appeal given." Surely then, 
the conviction, or at all events, a copy of it should have been 
attached to the documents forwarded to the Re^strar; and in the 
absence of any conviction, or copy duly certified, I can only 
conclude that the conviction was drawn up in accordance with the 
Magistrate's orders — " Eined Eorty-eight Dollars, including costs ;" 
and that would be clearly bad, because the sum allowed for costs 
must, in all cases, be specified in the conviction or order, according 
to the express terms of Section 24, of Ordinance 19 of 1866. 

This being so, the order of the Magistrate is void for uncertainty, 
and must be quashed, and I hereby quash it accordingly, but I 
make no order as to costs. 



SAMBO CLAIR v. JOAQUIM MENDONCA. 

IQth March, 1867. 

(Ordinance 16 of 1856.) 

Stealing plantains ^^ growing on landT — Copy of proceedings. 

This was an appeal from the decision of Mr. J. D. Eraser, S. J.P. 
As will be seen by the remarks of the Cliief Justice, the conviction 
of the Magistrate was neither aflSrmed nor revei-sed. 

Voi^ I K 
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, Beaumont, C. J., gave judgment as follows : — 

In this case, I do not give any weight to the grounds of appeal 
formally alleged on behalf of the Appellant. I feel no doubt, that 
upon tne evidence which is before me, he was rightly convicted, 
provided he was duly charged with the offence of which he was 
80 convicted. As to the Constable not having been called as a 
witness, if he had been on the scene of action when the AppeDant 
was arrested, though that would hardly be ground to reverse a 
Maristrate's decision, it might have been ground to refer the case 
back to him. 

It was stated, however, that the Appellant was not given in 
charge to the Constable until sometime after the original arrest, 
and therefore there could be no obligation on the Prosecutor to call 
him as a witness. It rather lay on the Appellant to do so; and 
when this Review was brought before me, it was too late for me 
to take any steps to re-open the matter on that ground. The 
objection made to a defect m the conviction was also not sustained. 
But I much regret that upon the face of the proceedings returned 
to this Court, there appeared a defect of a nature fatal to the 
conviction. The Appellant is convicted of the offence of stealing 
" growing" Plantains, and the punishment awarded is that provided 
for that special offence. The yery gravamen and substance of the 
matter therefore is, that the Plantains stolen were growing on lard, 
et it appears that the Appellant was not charged with that offence, 
t is plain to common sense, as it is to common law, that a man 
cannot be convicted of that with which he is not charged, and the 
very substance having been left out of the charge,, the conviction 
must be bad. 

On this point, I felt no difficulty ; but I felt considerable difficulty 
as to whether I should act upon it in the absence of any express 
notice of it in the written grounds of appeal. It is, indeed, often 
an embarrassing question in this Court, how far points not expressly 
raised on the grounds of appeal, should be noticed. I do not doubt 
that the Court has jurisdiction to deal with such proceedings 
according to very law, and no doubt in reasonable measure it is its 
duty to take care that fatal errors are not overlooked, and (although 
it is true that upon the papers before me, the Appellant's case had 
assuredly no merits apart from his strict legal rights) yet, after 
referring the matter to my learned brothers, and in accordance with 
their opinion, I concluded that the defect appearing in this case 
was too plain and fundamental to be overlooked, and I felt myself 
bound to give the Appellant the benefit of it. One reason ymj I 
Tj^as the more disposed to take this course, was for the protection 
of the Magistrate, who misfht no doubt have been placed in an 
awkward position, if his sentence, that the Appellant should b« 
flogged, had been left to take effect 
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It remained, however, for me in compliance with the express 
requirement of the law, to state in writing my reasons for thus 
reversing the Magistrate's decision, and also m conformity with the 
usage to see the order of this Court formally embodied in, and 
pronounced from, a written minuto thereof; and for such purpose 
the case stood over to this day. 

In the interim, the Magistrate has (very properly) made a com- 
munication to the Reffistrar, stating that he nas discovered that 
the papers forwarded by him to this Court as correct copies of the 
proceedings before him, are in fact mcorrect in the very vital point 
in question, and that the actual charge does allege tne Plantains 
stolen to have been " Rowing on lands," so as sufficiently to 
charge the crime of which the Appellant was convicted. This is 
certsunly a very unfortunate accident. Of course, I cannot, sitting 
here, act upon anything but the proceedings as returned to this Court. 
But no doubt so long as the case is open to me to deal with in any 
respect, it would be my duty to afford an opportunity, and even to 
take measures for the error being duly rectified. Of course, that 
could only be upon notice to the Appellant, and the rather in this 
case, because oue of the objections taken by him was founded upon 
a defect, which he alleged did occur in tne conviction, but which 
did not appear in the proceedings as forwarded to the Court ; and 
though his Counsel stated that the copy furnished to him was 
different, and shewed the error alleged, I held that I could only 
deal with the case as it appeared by the papers in the Registry ; 
and that if the alleged error is there, he must make it appear by 
affidavit, before I could proceed to have it rectified. 

It happens, however, that, as far as I can see, it would be to no 
practical pur'io^e now to procef^d further in this case. The mischief 
on either si'le is d )ne — the whole time of the Appellant's sentence 
has expired, and he cannot now be flogged. 

I therefore shall leave the case just where it stands, without 
making or pronouncing any further order in the matter, unless, 
indeed, either party should make a direct application to me on the 
subiect. I do not see, that the Respondent can gain anything by 
such an application; and as to the Appellant, Irecommend nira 
to leave the matter where it is, and to be very thankful for the 
lucky (or rather, as to public justice, unlucky) accident which has 
led to his escape from the effective punishment, which he would 
otherwise have undergone. 

The Magistrate in communicating with the Re^strar, expresses 
some apprdiension, lest he should be deemed in this matter to have 
acted m disregard of a late decision of this Court in a case similar 
to the present one. Such an apprehension is quite unibunded, and 
it would indeed be unwarrantable in me .to impute conduct so' 
unbecoming to a Magistrate, who has for many years diligently and 
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uprightly applied himself to the discharge of his functions, and 
that upon no better grounds than that of a mistake, which no 
doubt was accidental and which (although it illustrates the 
importance of that accuracy, which is really not difficult to attain, 
though, perhaps, still more easy to overlook) is wholly different 
from a wanton or perverse disregard of duty. 



SERGEANT MAJOR HOWELL v, JOSE DE SANTOS. 

16th March, 1867. 

(Ordinance 19 of 1856.) 

Court of Review before Ordinance 5 of 1868 — Powers of. 

On the 9th March, 1867, Mr. Haynes Smith appeared for Jose de 
Santos, and filed an affidavit of Joseph Cleghom, sworn to on this 
day, and applied for an order on Mr. John Brumell,. Justice of 
the Peace of the Colony of British Guiana and Police Magistrate of 
Georgetown, to forward the proceedings referred to in said affidavit 
to this Court. His Honor the Chief Justice having read the 
affidavits, and heard Mr. Smith, ordered that notice of the application 
for Review, should be seryed on the said Mr. John Brumell, in 
order that he might appear at the next sitting of this Court, to 
oppose the granting of such application, should he think fit so to do. 

The Court then having adjourned until the 16th March, 1867, 
the matter came on agam on that day, when upon motion of Mr. 
Haynes Smith made, and upon reading notice of application for 
Review, and affidavit of Joseph Cleghorn, and upon hearing Mr. 
John Brumell upon such application, the said John Brumell being 
heard as amicus cuvice, and not as a party to this application 
notwithstanding notice thereof being served upon him by direction 
of His Honor the Chief Justice, made on the 9th instant, and the 
said John Brumell submitting to the Court, that it did not in any 
manner ai)pear that the proceedings had, and taken by, and before 
him in this matter, were so laid and taken by and before him as a 
Stipendiary or Special Justice of the Peace, and alleging that on 
the other hand, such proceedings had not been had and taken by, 
and before him in that character, but had in fact been so had and 
taken by and before him as an ordinary Justice of tho Peace, acting 
by virtue of the provisions in that behalf provided, His Honor 
refused to make any order on this motion, it not being made to 
appear to him that the proceedings had and taken before the said 
Jonn Brumell in this matter, are properly die subject of proceedings 
by wav of Review. 
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TOMSIDE DICK v. CHARLES BUNBtJRY. 

Qth April, 1867. 

(Ordinance 22 of 1862.) 

Petty Larceny — Stealing Plantains. 

This was an appeal from the decision of Mr. Dampier, S.J. P. 

Beaumont, C. J., gave judgment as follows : — 

I reverse the decision of the Magistrate in this case, because I 
find no evidence on which to sustain it. The charge seems to have 
arisen out of disputes between the Appellant and Respondent, as 
to accounts and dealings of a civil nature, and in particular, as it 
seems from the Respondent's statements, as to whether or not a 
piece of land from which it would appear the Plantains in question 
were taken, was cultivated by the Appellant on his own behalf 

I am led, indeed, to conclude that it is rather in this aspect of 
the case that the Magistrate has dealt with it, from seeing the 
terms of the sentence imposed. 

Now, it is at all times very important not to confound disputes 
of a civil nature, whatever wrong tl^py may involve in the way ot 
trespass, with criminal acts. In cases of embezzlement, indeed, 
and in some others, the distinguishing line is sometimes difficult to 
hit, and to follow ; but in cases of theft, it is clear enough ; and in 
this case I find n9thing in the evidence as to the dealings between 
the parties, on which to found a criminal charge ; as to the actual 
taking and corpus delicti, I find some difficulty in ascertaining of, 
or in what it is supposed to consist It appears, indeed, that the 
witness Rigby left eighteen bunches of Plantains belonging to the 
Respondent, on the dam, of which he says — " I found that the 
"Defendant had in my absence come and taken them away ;" of 
which Boyd says — " The Defendant moved them in the absence of 
" the Manager Rigbv ;" and of which Elay says — *' I did not see 
" Defendant move tnem, but he cautioned me not to touch them, 
" as they were his property." There is assuredlv no sufficient proof 
even of a taking, lo say nothing of a felonious taking ; but moreover 
the Defendant has expressly stated before this Court, that those 
eighteen bunches are not the Plantains in respect of which this 
charge is brought 

The Respondent in his evidence, speaking from information he 
received, says — " That he found that the Defendant had gone on 
" Plantations Somerset and Berks, and taken away twenty-nine 
" bunches of Plantains." 
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Thi^ of course, is no kind of evidence ; and the only further 
evidence as to this other supposed taking, is that of Rigby, who 
says — "That there was an acre of land which Defendant had 
*' cultivated ; when I returned, I went on the land and found that 
** twenty-nine bunches had been cut and removed in mv absence ;" 
of Hoyd, who says — " Defendant has two beds in Plantains on 
*' Somerset and Berks; about two weeks ago, I met Defendant and 
*' others bringing out some Plantains from this land ;" and of 
Joseph, who says — " Defendant owns two beds there, and on the 
*• 28th of Januarv I saw Defendant cut fifteen bunches of Plantains, 
" and on the 8th of February Defendant cut nineteen bunches of 
" Plantains." 

Now, whether these latter statements refer, or do not refer to the 
twenty-nine " bunches of Plantains" spoken of by Rigby, it is 
impossible to treat them as supporting the charge of stealing 
twenty-nine bunches of the Respondent's Plantains. 

It is desirable that I should observe on certain points which, 
apart from the main Question on the evidence which I nave noticed, 
occur on the face ot the proceedings. I do not know of any law 
authorizing a Magistrate besides imposing a fine, to order a 
Defendant to pay the value of articles stolen, except in particular 
cases, as those of stealing growing Plantains, &c., under Section 
32, &c., of Ordinance 22 of 1862. But as the Appellant has not 
been charged with that oftence, (which is a special Statutory offence, 
the essential point in which is, that the Plantains, &c., should be 
growing on land), such an order could not be supported, even if 
the evidence had disclosed such a case. 

Nor is there any proof of the value of the articles, which 
would be necessary ot course, either as the foundation of such an 
order, or of a Summary Conviction for petty larceny. 

On clear grounds, therefore, I reverse the Magistrate's decision, 
and dismiss the complaint with costs. 



DANIEL WILLIAM v. FERGUSON SIMPSON. 

6th April, 1867. 

(Ordinance 20 of 1856.) 

Relating to Petty Offences, 

This was an appeal from the decision of Mr: Eraser, S. J.P., who 
had convicted the Appellant in Review for having a«quantity of 
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Rum in possession, the same sujpposed to be stolen from Plantation 
Oreenjield. The sentence of the Ma^trate was set aside on the 
grounds that the convictions were mformai, and that he had 
exceeded his jurisdiction. 

Beaumont, C. J., gave judgment as follows : — 

This is a case in which I must quash the conviction appealed 
against, because it proceeds to impose a sentence not autnorised 
by law. 

The charge is for having possession of goods, supposed to have 
been stolen, without giving a good account of them. 

The Appellant sought to reverse the Magistrate's decision upon 
the evidence, but this I should scarcely have felt myself at liberty 
to do ; as although, no doubt, it was very conflicting, I cannot sav 
but that it was open to the Magistrate to draw the conclusion whica 
he has done, and therefore, I should not interfere to disturb his 
judgment. 

But apart from that, there appears on the face of this conviction,, 
this fatal defect, that whereas the law only authorises the Magistrate 
to award Thirty days' imprisonment in case the tine imposed cannot 
be levied by distress, the Magistrate has sentenced the Appellant 
in that event to be imprisoned for Two months. 

On this ground, therefore, this conviction must be quashed. 



On a subsequent day, Beaumont, C. J., gave further reasons for 
his decision in this case as follows : — 

With reference to this case, I have received a Letter, which has 
been addressed to the Registrar, by Mr. Fraser, the Stipendiary 
Magistrate, whose decision was reversed, stating his difficulty in 
apprehending the ground of my decision, and requesting that I 
would relieve that diflSculty by a more explicit statement of my 
reasons for such reversal ; and as upon my attention being thus 
called to them, I find that my reasons are expressed in a mode, 
not only defective, but apparentljr inconsistent with the express 
provisions of the Statute Law with regard to the measure of 
imprisonment, in default of payment of pecuniary penalties, I am 
very much obliged to the Magistrate for so doing, and thus giving 
me the opportunity of rectifying this important mistake, by stating 
accurately the grounds on which my conclusion was really forrhea, 
and shpuld have been expressed. I gladly avail myself of this 
opportunity, more especially as the point which I had noted for 
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decision is one of practical importance ; and I desire that this 
explanation shall be forwarded to Mr. Eraser, and also that, 
together with his Letter, it shall be appended to the proceedings 
in this matter. 

The point which I had noted fcur judgment, as to the excess of 
imprisonment over Thirty days, but which was erroneously stated 
by me in giving judgment, was that the sentence was Tiot good for 
Tnore than Thirty days, ai Ike utToost ; and it should have been 
expounded in connection with the particular form of the conviction 
(or as I should rather have said, the convictions) in the sense which 
1 now proceed to explain. 

There are in this case two separate convictions, which are 
mutually destructive of each other ; one for the offence charged, 
and which proceeds to impose on the Appellant imprisonment with 
hard labour for Thirty days; the other convicting nim in the same 
terms, but sentencing him to pay a fine of Twenty Dollars on or 
before the 6th day of April, 1867 ; such fine to be levied by distress 
and sale, and in de&ult, the Defendant is sentenced to imprisonment 
for Two months, with a proviso, that it is to commence " as, and 
" from the termination of a certain term of imprisonment for a 
" certain offence, of which the said Daniel William is duly convicted 
" this day by me." ' 

Now, in the first place,' these convictions cannot stand together; 
for though, when we come to consider the second mentioned con- 
viction, it is defective in itself, yet looking at these as they stand, 
as two separate, but contemporaneous convictions for one offence 
they cannot stand together. Each in point of form is complete 
and conclusive within itself; each might be pleaded separately, 
and each appears to impose a separate punisnment No rule is 
more essential to be observed than that so important and formal a 
document shall contain within itself plainly, clearly, and legally, 
the whole adjudication ; and as nothing is plainer than that there 
cannot be lawfully two convictions or two sentences upon one 
charge ;. these two formal instruments are naturally destructive, for 
both being contemporaneous, it is impossible to say when considered 
separately, that one is good, and the other nuffatory. But the point 
which I had noted for decision, was independent of the above, and 
proceeded on the assumption that the conviction (or rather con- 
victions) might be . considered together and in their substance; so 
considered, they would appear to amount to, and embody a sentence; 
that the .Appellant should be imprisoned for Thirty days (which 
would be down to, and including the 6th of April) ; that he should, 
on or before that day, pay a fine of Twenty Dollars; that in default 
of payment it should be recovered by distress and sale, and in 
default of sufficient distress, that the Appellant should be imprisoned 
for Two months, to commencj8 fi:3in the termination of the Thirty 
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^ays* imprisonment previously imposed. Thus read the sentence 
(which would be good, in so far as regards the imprisonment for 
Thirty days, if it had stayed there) fails entirely, because another 
material part of it which imposes the further imprisonment is bad, 
and thus must vitiate the whole sentence, considered as one ; for as 
to penal sentences, it is an essential rule that they must be good in 
every material part, and that if not good altogether, they are 
altogether bad. 

The grounds .Qf holding this sentence bad as to the Two months' 
imprisonment are these — In the first place, the words about the 
<x)mmencemaap of the conviction, "from the termination of a 
^ certain term of imprisonment, &c.," must, as I think, be held to 
mean that the Two months' imprisonment is to commence at the 
■close of the Thirty days* imprisonment. There is, indeed, some 
difficulty in so reading it, but I think that construction is most in 
favor 01 the conviction, and that otherwise it would be void for 
ambiguity or uncertainty. But that meaning is inconsistent with 
the law, having regard to the facts that the Thirty days would 
expire on the 6th of April; that the fine was not due until that 
day, and in default of payment then, was required by the sentence 
(as by the law independently of it) to be levied by distress and 
sale ; and was therefore not punishable by imprisonment, except 
(as far as the sentence provides) " in default of sufficient distress," 
or (under the general law) either in such default, or upon evidence 
that the Defendant had no goods to levy on, or that it would be 
ruinous to the Defendant to levy on them. Now, as the Appellant 
would have all the 6th of April in which to pay his fine ; as the 
Thirty days' imprisonment would determine on that day ; and as 
before he could be imprisoned in default of payment of his fine, 
then must have transpired the issue of a distress warrant, followed 
up by a levy and sale, or return of nulla bona and a warrant of 
commitment there upon; and as none of these acts could bo 
eiFected, utUU after tne 6th of April, it is manifest that the con- 
victions (if the two instruments are to be read together) is not 
Sped. It purports to impose Thirty days' imprisonment, to be 
bllowed, in a certain event m which it could not lawfully be imposed, 
by Two months' additional imprisonment ; and this latter branch 
of the sentence being in excess of the jurisdiction, as it is imposed, 
must nullify the whole sentence. 
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ANTONIO GOMEZ v. FRANCIS PHILLIP, SERGEANT 

POLICE FORCR 

. 6^ April, 1867. 

(Ordinance 14 'of 1855.) 

Hemoving Bum without a Permit, 

This was an appeal from the decision of Mr. Fkaser, S.J P., who 
had convicted the Appellant for removing Rum without a Permit. 
The Review could not be entertained, as the Plaintiif in Review was 
not a party to the proceeding in the Court below. 

Beaumont, C. J., gave judgment as follows : — 

1 could not entertain this Review, it appearing on the face of 
the papers laid over, that the Plaintiff in Review was not a party 
to the proceedings in the Court below. 



RICHARD JOSEPH KELLY v, WILLIAM FARLEY AND 
COLIN LIVERPOOL. 

Uth April 1867. 

(Ordinance 20 of 1856.) 

Larceny — Value of property must be stated in order to hring case within 
Magistrate's jurisdiction. 

This was an appeal from the decision of Mr. G. B. Mc Eenzie 
Ross, S. J. P. The facts appear in the judgment. 

Norton, J., gave judgment as follows : — 

In this case, the Applicant for Review was convicted of " having 
" on the 31st of January, and 1st of February, 1867, stolen from the 
*' Buildings of Plantation Albion, Sugar, the property of the 
*' Colonial Company, Limited, part of which was produced in 
" Court (is) valued at four cents, contrary to Ordinance 20 of 1856." 
The conviction, the material part of which I have set out, is bad 
on the face of it, the stealing as charged, not being within the 
jueariing of Article :\ Section 2, of that Ordinance, as ''petty theft 
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" oi property not exceeding in value tlie sum of Ten Dollars," and 
consequently not being punishable summarily at all To warrant a 
summary proceeding under that Section, the value of the property 
stolen must be stated, and further, such value must not exceed the 
maximum fixed. If there be no such statement, the want of it 
cannot of course be supplied by any intendment or inference, still 
less can the defect be cured, or even helped by any statement, as to 
what the property produced in Court was valued at^ as of course 
the value of the property found is, not necessarily,, any criterion as 
to that of the property stolen. Now, here, there is no averment 
whatsoever, as to the value of the property in question, nor can I 
intend that it was of such an amount as to bring the case within 
the cognizance of the Magistrate ;. to do so would be to assume 
the existence of a fact, on which the summary jurisdiction depends, 
and to violate the great rule "that while nothing shall be 
" intended to be out of the jurisdiction of a Superior Court, but that 
" which specially appears to be- so, nothing shall be intended to be 
" within the jurisdiction of an Inferior Cow% but that which is* 
" expressly alleged." Peacock v. Bell, 1 Saunder, Paley on convictions,, 
5th Edition, p. 183. According^ to this rule, the offence charged 
cannot be presumed to be within the^ cognizance of any Inferior 
Court, as the circumstance on which such Court's jurisdiction is 
founded, does not appear on the face of the proceedings, either by 
direct averment, or reasonable intendment. 

The proceedings are scarcely less exceptionable than the fbrmaL 
instrument of record — improper (hear-say) evidence being admitted, 
and no proof whatsoever given of the property as laid, which may 
inconsistently with the evidence at least, nave been in the accused 
himself. For these reasons, I am unable to uphold the judgment 
of the Magistrate, which is a mere nullity. Thje proceedings being, 
for want of jurisdiction Coram non judice. 

I therefore reverse the decision, and quash the conviction, and 
condemn the Defendant in Review, to pay to the Applicant for 
Beview, the costs of these proceedings. 



JACOB PEMBERTON v: JIMMY JAME& 

Sth June^ 1867. 

(Ordinance 7 of 1866.) 

Relating to Pounds^ and Impounding Animatsi 

This was an appeal from the decision of Mr. Eraser, SJP. The 

case turned on the point, whethei! the Plaintiff in Review had not 
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impounded the cow, with the view of making a stray; according 
to the charge, or impounded it as being a stray. The Judge hela 
the latter opinion, and reversed the sentence of the Magistrate. 

Beaumont, C. J., gave judgment as follows : — 

In this case, the charge against the Appellant is birought as under 
Section 7 of the Pound Ordinance, for taking with the view of 
making it a stray, the Complainant's cow on land of which the 
Defendant is not the owner or occupier. I may observe,, that tho^ 
charge, though in other respects, substantially correct, erroneously 
enough charges the Defendant with taking the cow " on" instead 
of from the lands mentioned. Now, as the taking it " fcom" the 
land designated is the very gist, and I may say, point of the offence- 
when done with the object defined, this defect would probably have- 
sufficed to avoid the conviction. I stated, however, upon tUQ case 
being opened,^ that I must reverse that conviction upon another 
ground, and I propose to take this course, rather than to treat the 
conviction as ipsa facto void; and that the rather, as the objection 
above mentioned has not been taken by the Appellant. 

But treating the charge and conviction ag if the Defendant had 
been charged with taking a cow from the land in (question, it is 
plain upon the evidence, that he did not do it with the intent 
alleged. The fact I take it to be this, that he has some land 
adjoining that mentioned in the charge ; that the cow was straying on 
his land ; that before he could seize it, it passed from his land on 
to that which was not his, but that he pursued it, and with- the help- 
of some boys, caught it and carried it off* to impound it ; but 
before he actually took it to the Pound, the Complainant redeemed 
it by paying two shillings. 

I may observe in passing, that upon a charge of this nature, it ia 
at least questionable whether that redemption shx)uld not be held 
a waiver of the Complainant's right of complaint. But, assuming 
that it was not so, tnat it was done as under compulsion, or that 
the offence is one so far of a criminal complexion, as not to be 
capable of being so purged or waived, there does not appear the 
smallest evidence of any intent on the part of the Defendant ta 
make the cow a stray. It is plain that the object was to vmpound 
it. It may be presumed, I think, that he deemed himself entitled 
to follow it from his own land, where it had strayed, and seize it 
elsewhere for that purpose. In this, no doubt, he was in error, and 
he committed a trespass, and might be made answerable for it in 
due process of law, by action, or in some cases penalty. But even 
if there were any doubt as to the notion or belief with which he 
acted, he took the cow, r^t with the view of raaking it a stray, but 
to impound it as being a stray. 

The two things are essentially distinct* The Ordinance does not 
xoake every illegal impounding an offence punishable on Summary 
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Conviction^ but it does point out specific acts in relation to the 
subject which the Legislature has thought fit so to treat. 

Very naturally and reasonably, certain acts done with the view of 
making animals strays intentionally are so treated, as acts in their 
nature, not only wrongful, but either malicious or fraudulent. It is 
with this offence that the Defendant is charged, and as I see no 
ground whatever for imputing it to him, I must of course set aside 
the conviction. 



PETER GORDON v. MARGARET BURNSl 

19tk June, 1867. 

(Ordinances 4 of 1864, and 2 of 1853.) 

Refusal to work — Want of evidence as to indenture^ 

Tras was an appeal from a decision of Mr. G. B. Mc KenziIs: 
Ross, S. J. P. The facts appear in the learned Judge's remarks. 

King, J., gave judgment as follows : — 

In this case, the Respondent charged the Applicant for Review^ 
" an indentured labourer in my service, at Plantation Susannah, on 
" the East Sea and Corentyne Coast, Parish of Saint Patrick's, of 
" the County of Berbice, with having refused to perform his work 
" thereon, from Friday, the 8th day of May, 1867, to date," (viz., the 
27th May, 1867, when the charge was made). On this charge he 
was convicted, and the conviction sets out, that Peter Gordon is 
convicted for that " he the said Peter Gordon, from the 8th to the 
" 27th day of May, 1867, at Plantation Susannah, then and there 
" did unlawfully refused (sic) to perform his work on said Estate, 
" contrary to Ordinance No. 4 of 1864." Upon this sentence 
followed by Thirty days' imprisonment with hard labour. 

The Ordinance 4 of 1864 is the " Consolidated Immigration 
"Ordinance," and its provisions apply solely to the indentured 
labourers mentioned in it, namely, indentured immigrants. There 
is nothing in the evidence to show that the Applicant for Review 
is an indentured immigrant labourer of either of the classes referred 
to in that Ordinance, and in the absence of evidence to that eifect, 
the provisions of the Ordinance cannot be made applicable to him. 
It is evident that the charge was intended to be made under 
the Employer's and Servant's Ordinance. The term " indentured 
" labourer" having'i.been used as equivalent to a labourer under 
contract, it being provided in the interpretation clause of the last 
named Ordinance, that "every contract shall mean an indenture." 
But even so, the charge would have been defective^ and the 
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conviction erroneous. The Employer's and Servant's Ordinance, and 
the Immigration Ordinance, Doth made it an oifence in a person 
under contract or indenture of service, to neglect or refuse to 
perform hjs work, " unless for some reasonable cause" or " without 
" reasonable cause." In the charge, therefore, as well as in the 
conviction, the refusal to work, which is the basis of the complaint^ 
ought to have been alleged to have been without reasonable causa. 
It is true, that the Applicant for Review is stated ia the corwriction 
to have unlawfully refused to perform his work; but upon the 
cases decided, it is not clear to me that the allegation is sufficient 
to cure the want of a distinct allegation, negativmg the absence of 

reasonable excuse. 

• 

Be this as it may, the conviction is on the face of it bad. The- 
sentence is one of imprisonment with hard labour for Thirtjr days. 
In the conviction. Applicant for Review is adjudged to be imprisoned 
and kept to hard labour for the space of Thirty days ; and again,. 
adjudged " to be imprisoned and kept to hard labour for the space 
" of Thirty days, to commence at, and from the termination of 
" imprisonment aforesaid." This, if it means anything, is an 
adjudication of two terms of imprisonment of Thirty days each, 
with hard labour, for an offence to. which the law has awarded 
Thirty days' impri«onment with hard labour, as the utmost punish- 
ment. It is in excess of jurisdiction, and conseq^uently bad. 

Such being my opinion,, it is unnecessary that I should make any 
remarks upon the merits of the case ; but I cannot avoid observing 
that in the evidence, both the nature of the service contracted to 
be performed, and the breach of the contract are proved in so very 
vague and unsatisfactory a manner, as to lead to grave doubts^ 
whether the conviction could be sustained, even u it was not 
formally defective. 

I am of opinion that the Magistrate's decision must be reversed 
with costs. 



PETER GORDON v. MARGARET' BURNS. 
Wih June, 1867. 
(Ordinances 4 of 1864, and 2 ©f 1853.) 
Form of Conviction — Two Penalties in one Commitment,. 

TfllS was an appeal from a decision of Mr G. B. Mc Kenz£E 
Ross, S. J. R The facts are sufficiently indicated in the judgment 
King, J., gave judgment as follows : — 
In this case, a complaint was made by the Respondent against 
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Peter <iordon, the Applicant for Review — " Indentured labourer 
" for having on Friday, the 24jth day of May, 1867, cruelly and 
" wil&illy maltreat (sic) and abused a Calf belonging to me, 
•* (Respondent) at Plantation Susannah on the East Sea and 
" Corentyne Coast, in the Parish of Saint Patrick, of the County 
" of Berbice ; the said Calf being then and there under his charge," 

Applicant for Review was convicted, and the convictioa runs 
thus — * For that he the said Peter Gordon, on the 24th day of 
" May, 1867, at Plantation Susannah, then.and there did cruelly 
" and wilfully maltreat (sic) and abuse a Calf, the propertvof one 
" Margaret Bums, contrary to Ordinance No. 4 of 1864/ Upon 
this conviction Peter Gordon was adjudged for his said offence, to 
be imprisoned and kept to hard labour for the space of Thirty 
days, and also, in the same conviction, adjudged to be imprisoned 
and kept to hard labour for the space of Thirty days, to commence 
at, and from the termination of imprisonment aforesaid. 

The remarks which I have made in a former case, in which the 
same parties are respectively Applicant for Review and Respondent, 
with reference to the absence of any evidence as to the Applicant 
' for Review bein^ an immigrant, and the consequent inapplicability 
of the Immigration Ordinance to his case attach here. But, it is 
also to be remarked, that, whereas in the complaint, reference is 
expressly made to the fact of the Applicant for Review being an 
indentured labourer, and to injury having been inflicted by him on 
a Calf under his charge, in the conviction no reference whatever 
is made to these very important circumstances. Whether the 
conaplaint was made and adjudicated under the Ordinance relating 
to Employers and Servants, the very gist of it was, that the act 
complained of was committed by the Applicant in Review in his 
capacity, either as an indentured immigrant, or as a servant 
under contract, as the case might have been; and yet there is 
nothing in the conviction to shew that it was in that capacity that 
he injured the Calf, and became liable to the punishment awarded. 

With respect to this conviction too, as with respect to that to 
which I have already referred, there is this remarkable circum- 
stance to be noted, that whereas the sentence is one of imprisonment 
with hard labour for the space of Thirty days, it carries on the face 
of it an acUudication of imprisonment with hard labour for two 
periods of Thirty days each, equal together to Sixty days, and thus 
m excess of jurisdiction. 

In this case, it being a usual charge against the Applicant for 
Review, adjudicated on the same day, if the Magistrate intended, 
as it is to be presumed he did intend, that the imprisonment for 
the subsequent offence should commence at the expiration of the 
term to which the Defendant had been previously sentenced ; it 
should have so appeared on the face of the conviction, and not only 



Digitized 



by Google 



208 MCLKAN V. ROBEIRA AND ANOTHER. 

on the conviction, but upon the commitment. Something does 
appear on the commitment, of which I have a copy before me to 
this purport — " This to take effect after the first sentence." But it 
appears as a foot note, and not as it ou^ht to be, in the body of the 
commitment ; which I think is most irregular and informal On 
the whole, taking the sentence, conviction and commitment together, 
I am of opinion that they could only have the effect of a sentence 
of imprisonment concurrent with that adjudged in the first case. And 
I am also of opinion, that the proceedings were taken under an 
Ordinance that was not at all applicable to the case, and that they 
would be bad for that reason, even if they were not vitiated by 
the conviction. 

Upon the merits of the case, if the proceedings had been taken 
imder 'the Employer's and Servant's Ordinance, the evidence would 
have sustained a conviction ; but, as it is, the Applicant for Keview 
must escape well-merited punishment through the informality 
which pervades the proceedings from beginning to end. I ana of 
opinion that the decision must be reversed with costs. 



W. F. McLEAN, SERGEANT OF POLICE v, MANOEL 
JOAQUIN ROBEIRA AND ANTHONY. GOMES FORNELIA& 

19th June, 1867. 

(Ordinance 1 of 18370 

Sunday trading-^Form of conviction — Joint awar^ of fint against two 
Defendants — Master not liable for acts, of servant. 

This was an appeal from a decision of Mr. D. Broadhead, S.J.R 
The facts are sufficiently indicated in the judgment. 

King, J., gave judgment as follows : — 

This is a complaint by W. F. Mc Lean, Sergeant of Police at Fort 
Wellington Police Station, against the Plaintifif in Review, and 
Anthony Gomes D'Omellas, " for having on Sunday, the 14th dav 
" of April, 1807, at Plantation Hope and Experiment, in the Parisn 
" of Saint Michael, County of Berbice, and Colony of British 
" Guiana, committed a breach of the Sabbath Ordinance, No. 1 of 
" 1837, by allowing their Retail Shop on said Plantation Hope and 
" Experiment, to be opened, and goods exposed therein for sale, 
" and did sell, to wit, Kum therein, oet ween the hours of 12 and 1 
" o'clock." The Magistrate considering the offence proved, sentenced 
" the Defendants to pay a penalty of Five Pounds stg. (Seventy 
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** Guilders) with costs, $3 60 ; the same to be levied by distress in 
" de&ult of pajnnent^ and in default of sufficient distress^ Defendants 
'^ to be imprisoned for One month." 

This conviction is in the wrong fbra^, because the Ordinance 
< under ivhich the Defcnidants were convicted, makes no provision 
for the penalty being levied by distress. 

It may be further remarked, that it has been held that the joint 
award of one fine against several Defendants is erroneous, whether 
the oflFence is in its nature single or joint. 

The conviction, moreover, is bad, inasmuch as it imposes on the 
Defendants, in default of payment, a term of imprisonment, which 
the Magistrate liad no power to inflict, by virtue of the Ordinance 
under which the sentence was awarded. The maximum term of 
imprisonment in case of non-payment of a penalty authorized by 
the Sabbath Ordinance is Six days, and to impose a month is an 
excess of jurisdiction, which vitiates the proceedings. 

But upon the merits, it is doubtful whether there is sufficient 
evidence to sustain a conviction against the Plaintiff in Review; as 
against the other Defendant, who is not before^the Court, there is 
absolutely no evidence. 

The complaint is rather curiously stated. It is for having com- 
mitted a breach of the Sabbath Ordinance "by allowing their 
* Retail Shop to be opened, and goods exposed therein for sde, and 
" did sell, to wit. Rum, therein, &c." It does not follow the words 
of the Ordinance exactly, which would have been the safer coiirse; 
and it charges by way of offence what was only the evidence of it. 
What was proved against the Plaintiff in Review amounted to 
this— that on the day charged, the windows and doors of the shop 
were open — and that .peopie went in and bought Rum and ftait 
goods; that Coolies and others were in the shop drinking Rum, 
and that half a bottle of Rum was sold to the witness Gopie. 
Besides this. Plaintiff in Review states before the Magistrate, titat 
*' his shop is open for the purpose of supplying the people of the 
" Estate with provisions, because of their not eettinjg paid until 
**late." It is not proved, however, that the Plaintin m Review 
was in, or near the shop on the Sunday in question, or in any way 
cognizant of what was going on there — ^no one saw him on that 
day. The Rural ConstjU^le, Sharpe, swears " Defendant was not 
" there;*' " I did not see him there that day." The Coolie to whom 
the Rum was sold, deposes, " it was not tiie Defendant I bought 
"the Rum from;" "I do not know Defendant." The Rum sold 
was served by -a Portuguese, with whom, and with whose transactions 
there is nothing to connect the Plaintiff in Review, except that the 
; .former sold.;Bum- in the shop of the.latter. The relation between 
• them, of Ifafiter and Servant, is neither alleged nor established ; so 
is left as mere matter of inference. If it had b^een othewise, would 
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it have helped the case, looking to the fact that in the Sabbath 
Ordinance there is no provision to be found rendering the keeper 
of the shop responsible for a breach of the Ordinance by any 
member of his family or any person employed in or about his 
shop ? Is there reasonable evidence that the party accused either 
did the illegal acts charged, or that he caused them to be done by 
the instrumentality of his servants or agents, who may have 
authority for that purpose, either expressed or implied, actual or 
constructive ? Upon these points there is in my mind much doubt; 
but it is not necessary to decide them, or to discuss the other 
grounds of Review, because, for the reasons which I stated at m 
earlier time, I find it impossible to uphold the conviction. 

I reverse the Magistrate's decision, and quash the conviction 
with costs. , 



DABEL v. JOHN LEWIS STRAKER, COMMISSARY. 

27th July, 1867. 

(Ordinance 15 of 1861.) 

Licence for sale of Malt Liquors^ ^c. 

Tflis was an appeal from the decision of Mr. Bury, S.J.P., who 
had convicted the Plaintiff in Review for selling Malt Liquors to 
be drunk on the premises, without having a licence for same. The 
Jud^e held that in the charge there was no offence, and the 
conviction was utterly bad, inasmuch as it did not convict the 
Plaintiff in Review of selling Malt Liquors in less qimntity than 
iwo gaUona, according to the Ordinanca 

BeaTJMONT, C. J., gave judgment as follows : — 

The appeal in this case was presented to me on various grounds; 
but was rather pressed on the ground of there being insufficient 
evidenqe of the Appellant having infringed the law. I do not deal 
with the case on this ground : — 

1st. Because it really does not arise in the view which I take of 
the case. 

2nd Because the question of the bcUance of evidence is not one 
proper as the ground for reversing a Magistrate's decision, except 
uxkocr some exception^ circumstances, ana 
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Srd Because I think it cannot be said that (if the charge and 
conviction had been duly framed to establish a breach of the law, 
by sale of Malt Liquor under two gallons to be drunk on the 
premises, without a licence so to do), this case would have wanted 
evidence to support such charga 

The other points urged, I do not think it necessary to notice; 
but I feel no doubt that the conviction cannot be supported, because 
it does not convict of any offence. The same consideration, no 
doubt, applies to the chanje ; but the substantial nature of th& 
defect is more apparent ana conclusive to those who are not versed 
in the law, by looking at the conviction. The Appellant is convicted 
for selling, or causing to be sold, &c., &c., &c., Malt Liquor to be 
drunk on the premises, " contrary to the provisions of Ordinance 
" No. 15, anno 1861, and Tax Ordinance of 1866 ;" and passing over 
other objections which were urged against it, I think this one is 
fatal ; that it does not convict nim of selling Malt Liquor in less 
quantity than two gallons. That is a material, if not, mdeed, the 
material element on condition of the oflfence, which the Appellant 
is said to have committed ; for it is no violation of either Ordinanca 
to sell Malt Liquor without a licence, except sold in quantities less 
than two gallons. Such a defect cannot, i think, be supplemented 
by a reference to the Ordinance. To allow it to be so, would be to 
set aside the essential and reasonable requirement, that every 
conviction shall be certain and complete on the face of it ; and on; 
this ground I cannot do otherwise thian reverse it. 



SEEWOTOHUL u JOHN MENZIES. 

27th JvXy, 1867. 

(Ordinance 4 of 1864 ) 

Immigration — Sufficient quantity of work-^Evidence of previom misconduct. 

This was an appeal from the decision of Mr. Cox., S.J.P., who had 
convicted the Plaintiff in Review, for not performing a sufficient 
quantity of work for the week ending 29th June, 1867. The 
sentence of the Magistrate was set aside on the informal nature of 
the charge and conviction, and that he had allowed evidence of 
previous misconduct to influence his judgment. The facts of the 
case will fully appear in the judgment. . 

Beaumont, C. J., gave judgment as follows : — 

I have felt a good deal of anxiety in dealing with this case. 
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because of the importance oS ascertaiiiing, and applying^ a nde^ 
which shall be sound and accurate in point of law, and yet 
reasonably &ir, and reasonably strict in rdbition to facts and conduct 
as between parties in the position of Indentured Lnmigrants on 
the one hand, and their employers on the other. 

The Appellant's Counsel laid stress on the exceptiontd and 
stringent nature of the obligations of immigrants as being in 
restraint of the ordinary personal liberty of action, which is the 
first right of all Britisn subjects ; and beyond question, these 
obligations are so far exceptional, that if they were not construed 
and inferred fedrly and justly in accordance with a known and 
equal law, the consequence must be very serious to them, and not 
less so in the long run to their employers. But on the other hand, 
the scheme upon which their status, rights and liabilities have been 
established and regulated, has been deliberately sanctioned by the 
law as a matter of policy; and their employers must be duly 
secured according to that law, which is intended to serve for the 
protection of botn classes alike, in the benefit of the engagements 
and services for which they have contracted So that although the 
law, and especially its penal provisions on this important subject 
may well demand a most careful study, and even a peculiar 
discretion, moderation and impartiality in its administration; it 
must after all be ascertained and applied upon just the same well- 
known principles of interpretation and judicial proceedings, as are 
applicable to other subjects. 

At the same time the diflSculties which must be encountered in 
defining with fairness and accuracy the reciprocal rights and 
obligations of persons in so exceptional a position, apparent as they 
are a priori, oecome more so upon a careful exammation of the 
law, and endeavour to apply it to the emergencies of practica 
And as there can be no doubt that in this case, and that similar 
one which I have to dispose of to-day,* the Magistrate has been 
anxious to do fall justice according to law between the parties, it 
is very unwillingly that I have found myself, in a matter involving 
80 many difficulties, not only compelled to reverse the decision of 
the Magistrate, but to do so without being able to point out a 
satisfactory solution of those difficulties, which indeed, a little 
consideration will serve to discover, but which much consideraticm 
can hardly r^olve. One or two points, however, are so far clear 
as to guide me to a conclusion in these particular cases, and I trust 
that these will in some measure serve towards the avoidance and 
the solution of similar difficulties in other cases. 

The Appellant has been convicted of " not performing a sufficient 
•• quanti^ of work during the week ending 29th June, 1867;" and 

, <^^ # ^i^^Jtchchay r. Menzie$, p. 21fi. 
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has 1)e6n saitenced to j^y a fine of $12. Now» that conviction as it 
appears before me is in an informal, or irregular shapa I cannot 
avoid observing that it is unfortunate that such should be the case, 
and that it is reallv of great importance that the forms which the 
law requires in sucn matters should be attended to, even with the^ 
utmost exactitude. 

There is another defect which I also think it desirable to notice in 
passing, although without resting my decision in the case upon it, 
which I do not do, since it may be doubtful whether it is expressly 
taken as a ground of appeal, or whether under the circumstances 
it is op^n to the Appellant. But there is really no proof that he 
is an indentured labourer. The strict proof in such a case would 
be the indenture itself; but the Legislature has expressly provided 
(Ordinance 4, 1864, Section G6) for the employer being furnished 
with a very simple mode of proof, in the " lists of immigrants," 
which are required to be given, and are made evidence for the 
purpose. 

But, on looking to the charge itself, I cannot but think that it is 
fatally defective. On the face of it, it is so vague as to provoke 
enquiry at once ; for there is not, nor do I see how justly there 
could be, a summary jurisdiction to punish a free man for not doing 
a " sufficient quantity of work," That phrase may be very well as 
a popular phrase, but in fact the Legislature has not only felt the 
dimculty of making provision in this matter, but has endeavoured 
to grapple with that difficulty; and while of course recognising 
throughout its provisions, that general obligation to labour whicn 
is the basis of the indenture of immigrants, it has been careful to 
define the particular breaches of that obligation which shall be 
penal These cases are enumerated in Sections 115 and 116, or 
rather in Section 116, with the preceding Section taken in aid; 
and after carefully weighing the matter, I cannot but come to the 
conclusion, that in a case in which after all so much difficulty must 
be exjjerienced, and allowance made in duly administering a law so 
exceptional, it is absolutely essential, and a most important and 
ftmdamental guide to its administration, that the precise definition 
of the law should be followed, and that in a penal charge of this 
nature the Complainant should state precisely under which of the 
enacted heads or classes of oflfences he lays his complaint. 

I do not know that any case could more strongly illustrate the 
importance of this, than the present. For when we look at the 
facts, it is apparent that not only did the Appellant commence the 
^o "k required of him as task work, but that the full measure of 
that work was in fact performed within the week in question — ^per- 
formed, that is, in a way; though the Complainant says it was not 
wdl done; and in this sense, not finished. That is plainly the 
OEH^ention. The Defendant; indeed, maintains' that it was not oidy 
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done, but well done. But however that might be, it is plain that 
the dispute was about the quantity of the woii, and how far in that 
sense it was finished, and moreover, that the Appellant in order to 
satisfy the Complainant, with his sanction, and indeed on his 
requirement, went over it in the following week, and then it is 
admitted he did finish it properly. 

As I have already observed, the Appellant, on being charged in 
this case, contended and adduced evidence to shew that his full 
work was in fact done properly within the first week, but it would 
of course require a strong case to justify me in reversing a 
Magistrate's judgment on such point, assuming that he had acted 
on legitimate evidence in arriving at his conclusion, and therefore 
I pass over that questioa 

But if the complaint had been duly framed under Section 116 as 
a complaint of having neglected to finish the work required of him, 
the answer would have oeen that it had in fact been finished ; and 
even if it could be held that in strictness the penalty attached 
when it was left unfinished on the Saturday, it would have been 
apparent that if afterward finished at the desire, and with the 
approval of the Manager, he could not maintain such a complaint. 

Illustration, however, apart, I must hold, that there is no such penal 
offence known to the law as " not performing a sufficient quantity 
" of work ;" and that a penal offence known to the law must be 
charged in terras substantially exact, in order to sustain a Summary 
Conviction of this nature. 

There are two other points, which I think it desirable to notice, 
as of general importance. 

One of them, on which indeed, I should have felt myself com- 
pelled to reverse this decision, supposing that the charge had been 
sufficient, is that the Magistrate admitted evidence of previous 
neglect of work on the part of the Appellant. He himself stated 
to the Court from the Bar, that this was only done to guide him as 
to the sentence, and after he had decided the main question. But 
that would not so appear in this case. In that of Itchay, indeed, 
it does seem that similar evidence was received at a later stage, but 
in this, it is found in the body of this evidence. Now, making 
every allowance for a certain laxity of practice in admitting matters 
not in evidence on the main question to influence a judicial sentence 
as to the measure of punishment, it is one not easily recognisable 
with the law, and assuredly should be most jealously guarded, if 
at all to be admitted in cases of Summary Conviction before 
Magistrates who have both to convict and to sentence. 

But I can have no doubt that the admission of evidence in this 
case, of evidence of previous convictions for jiegleet of work,thust 
be' tfeatM by me as fatal to' the whole proceedings. •• Itsttrad^ as 
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evidence in the case, and I cannot be asked to judge-, or assume 
that it had not effect as such. 

The other point is one that not only would appear to occur here,^ 
but unless I have overlooked some explanation of the difficulty^, 
must, I fear, operate very seriously, if not fatally, to embarrass all 
cases of this nature, until the Legislature may, in its wisdom, be 
able to devise a remedy. The necessity of providing some fair> 
precise, and practicable test of the quantum of work to be performed 
by immigrants is apparent, and its difficulty not less so. The 
Legislature appears to have thought that this difficulty was solved 
by the provisions of Section 115. The provision made as. to day 
work, is obscure and vague enough, but as to task work, I am quite 
unable to put a meaning upon it. The only definition of the amount 
of task work to be done within each week, is " five tasks of the 
" extent assigned for the same rate of wages as daily tasks, by the 
" Creole labourers of this Colony." But as no rate of wages is 
mentioned, I cannot myself discover any clue to the meanmg of 
the Legislature in this provision, which must be read with; and 
expressly relates to the penal provision, enacted by Section 11§. 
One of the witnesses in this case seems to take the wage of a' 
" task" to be a gilder, but that is wholly gratuitous, and, as far b& 
I see any provision in the law he might as well state it to be 
half-a-crown, or a crown; and indeed, it would seem scarcely 
probable, that the Legislature can have intended to provide onlV 
one scale and rate of wages and work for every class of indentured 
labourers, from the weakly lad or woman, up to the mature and 
hardy maa But whatever may have been intended or contemplated 
by tne Legislature, the law must be ascertained and administered 
by what tney have said; and the Ordinance defines the task 
required by its provisions, as equivalent to the task assigned to 
the Creole labourers " for the same rate of wages" — a provisiou 
which has no meaning whatever, except by reference to some other 
definition of the rate of wages, which I have not discovered. It is 
not necessary for me, indeed, to dispose of this case upon that 
ground, for on those above-mentioned, I find myself compelled to 
reverse the decision of the Magistrate. But as I cannot but see 
that this point arises, and must recur in other cases, I cannot 
properly pass it over. 
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27th July, 1867. 

(Ordinance 4 of 18643 

Immigration — Insufficient work — Reasonable excuse, 

Thi3 *was an appeal from the decision of Mr. Cox, S.J.P., who 
had convicted the Plaintiff in Review, for not performing a sufficient 
quantity of work. The sentence of the Magistrate was reversed on 
tne same grounds as in the case of Seewotohul v. John Menzies. 
(See case,) 

Beaumont, C. J., gave judgment as follows : — 

The reasons given by me in the case of Seewotohul,* govern this 
case also. There is, however, a further point to be noticed, and one 
of such importance, (though, probably, nad it stood alone, I should 
have referred the case back to the Magistrate, instead of reversing 
his decision), that I think it right to refer to it so as to afford some 
guide to the Magistrates in future cases of the same kind. 

The complaint here is laid in the same form as in the case against 
Seewotohul, but itssubstanceis, not that the Complainant leftherwork 
badly, or incompletely done, as to its quality and finish when 
undertaken, but that she did not do any work at all, except a smaU, 
and as is said, wholly inadequate amount. Now, lookmg to tiie 
nature of the work it is said she ought to have done, it would 
rather seem she finished that in hand, and did not commence a 
further task, and that the complaint against her, if stated duly 
under an appropriate head of those made penal by Section 116, would 
have been that she neglected, or refused to begin the "work 
" required to be performed by her ;' but even if it womd fall properly 
under the next head, of neglecting, or refusing " to finish any work 
/' required to be performed by her," it would be equally open to this 
remark, that I do not find any evidence of her having been required 
to perform the work, which the complaint charges her with not 
having dona 

The point, however, which I desire more particularly to notice is, 
that she allefi^ed a " reasonable excuse" for her imputed offence, 
viz., that her feet were so bad that she cpuld not do more work 
than she did. It is true, that at first sight this seems an excuse 
easily made, and which might easily be overlooked; but it cannot 

__ f i — 
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lawfully be overlooked if it be a reasonable excuse, she is 
entitled to set it up, and if true it would no doubt be a 
reasonable excuse, and so a good defence as far as it extends. As 
to its truth, it is a matter which she may not be well able to prove 
for herself except by her own statement. But it is a matter which 
may nevertheless well be, for though (in the absence of malfor- 
mation or apparent disease) pain in the feet may sound to hearty 
men an idle and frivolous, or imaginary complaint, beyond question 
it may not be so with weakly persons, and especially with women ; 
and it would seem to deserve particular attention in this Colony 
from the known tendency of. weakly persons to dropsy, and similar 
disorders. 

Seeing, therefore, that this is a penal charge brought by the 
employer, and that the employer is bound to find medical advice 
for the immigrants, I think that such an excuse ought not to be 
overlooked except upon sufficient medical evidence to displace it, 
imless indeed there be other evidence to show conclusively actual 
capacity for, and performance of work. In this case there is no 
rule beyond this„ that it is said that the Appellant was not in 
hospital and did not complain. The first of these facts is nothing 
to the purpose ; the second, it is not easy to estimate the value of, 
avS it is ruled, for it in no way appears that she had any opportunity 
or even reason to complain until brought into Court on this charge, 
^vhile it is said she was clearly in tlii> habit of doing very little 
vork. 



TITO D'OLIVEIllA v. N. J. DARRELL, COMMISSARY. 

Srd August, 1867. 

(Ordinances 15 of 1850, and 10 of 1851.) 

Licences for selling Spirituom Liquoi^s. — ^^ Bottle^ of Spirits — Informality 
of conviction. — Costs^ 

This was an appeal from the decision of Mr. Brumell,. Police 
Magistrate, who had convicted the Plaintiff in Review for selling 
some Brandy, without having a licence to do so. The sentence of 
the Magistrate was reversed, as the conviction was informal^ shewing 
neither jurisdiction, offence, procedure nor judgment. 

Beaumont, C. J., gave judgment as follows : — 

In this case, the Appellant must succeed. The charge upon 
M'hich the proceedings have been .founded is open to various 
vou I. o 2 
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objections. It is it complaint of sellinsf Brandy without a Retail 
Spirit Licence ; yet it does not state the quantity sold, except by 
describing it as "a bottle." 

Now, I would rather avoid considering, whether in a penal charge 
** a bottle" can be held to convey-any definition of quantity, and 
therefore I do not decide the ease on this ground, though, as I can 
hardly suppose that it could be supported by the use of the word 
** bottle," I take the opportunity of once more calling attention to 
the importance, the necessity, and the simplicity of the require- 
ment that in such cases the complaint shall state the sale complained 
of as one which the law prohibits, i. e., in or over, or less than such 
and such a quantity, as the case may be or require. 

But again, the charge alleges the sale to have ben contrary to 
Ordinance 10 of 1851. Now, I have before had occasion, in a case 
of appeal upon similar 'grounds (the case of Cahuac v. Birch*) to 

goint out tnat if the particular provisions which were by that 
Ordinance created in so curious, but so express a mode, as part of 
Ordinance 15 of 1850, are ex'pressly referred to in a penal charge, 
they must be referred to accurately, at the risk of the charge being 
found defective. 

It is true that the defect in that case was more precise and 
apparent than it is here, and I felt so far a difficulty as to the mode 
in which these Sections should be referred to, that I avoided the 
expression of my opinion upon this express point. But many of my 
observations in that case apply no less to this. I must now however 
say, that it appears to me that the only safe course is either not to 
refer at all to the precise law by its particular enactments and 
Sections (for if the oflEence be precisely stated and charged as 
unlawful, it is not necessary to make such reference) or to refer 
to the enactment imder its original headings as Ordinarice 15 of 
1850, adding perhaps (for greater security and from abundant 
caution) such words as the following — " And Ordinance 10 of 1861," 
or "amended by," or " as enacted by" that Ordinance. 

Nor is this by any means a matter of mere verbal accuracy. 
Indeed this case shows pointedly its practical importance. For in 
consequence of the true source and collocation of the enactment 
Jiaving been lost sight of in the charge, the Magistrate has fallen 
into error in the conviction, so as to call it a sentence imposed by 
him. He thereby directs the penalty imposed to be levied by 
distress, and in default, he orders the imprisonment of the Appellant 
unless he shall pay the penalty imposed and a fixed sum by way 
of costs and also the cost of distress and of conveyiny the pri9oner 
to ga/)l. But such a sentence cannot be imposed in this case, which 
on turning to the law is found to be really one of an oflFence against 
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the provisions of Ordinance 15 of 1850. For that Ordinance 
makes no provision for distress or for imprisonment, to enforce 
payment of costs of distress or conveyance to prison. Such a 
sentence i^ indeed authorised by the provisions of Ordinance 19 
of 1856 ; (Sections 33 et seq.) but as Ordinance 15 of 1^50 contains 
(Section 45) its Own express provisions for the recovery of penalties 
fot oflfences under it ; those cases do not fall within the Ordmance of 
1856, as they would otherwise have done. This error in the 
conviction, not only illustrates the imj>ortance of the defect noticed 
in the charge, but would of course of itself oblige me to set it 
^de. But independently of that, the conviction could not stand. 
It is not only informal, but is wanting in the material elements of 
such an instrument; shewing neither jurisdiction, offence, procedure, 
nor judgment, and bringing for it a mere unsigned memorandum 
from the minute book of the Magistrate. 

I have in another case this day, (that of Williams v. Lynch) had 
occasion to point out that in order to sustain a Magistrate's con- 
viction upon appeal, it should appear in a form valid of itself, and 
substantially answering all the requirements of the law as to such 
an act ; and that when this does not appear, an invalid instrument 
which assumes the offence or virtue of a conviction, must be 
quashed. On these several grounds, therefore, I reverse, and set 
aside the proceedings in this case with costs. 



JOHN WILLIAMS u JOSEPH LYNCH, CORPORAL 
OF POLICE. 

Srd August, 1867. 

(Ordinance 14 of 1855.) 

Rum — Unlawfnl possession of- — Freciston of charge — Convictwn-'^EvidenoB 
taken before one Magistrate not admissible before another. 

This was an appeal from the decision of Mr. Eraser, S. J.P., who 
had convicted the Plaintiff in Review, for having in his possession 
two hogsheads containing Rum. The sentence was quashed on 
the irregular, totally unaccountable, and inadmissible judicial 
proceedings before the Magistrate The facts of the case fully 
appear in the judgment. 

Beaumont, C. J., gave judgment as follows : — 

There were numerous defects in this case urged as reasons for 
the appeal ; the first ground was, that there was in fact uo charge, 
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for that the charge was void from want of precision. Now, I am 
very anxious to avoid opening up any question as to Section 32 of 
the Ordinance (No. 14 of 1855) referred to in the charge, because, 
I should, I fear, find it hard indeed to put a satisfactory or clear 
construction* upon that Section, or to lay down any definite rules 
as to the essential requirements of penal charges brought under it 
It is enough that I should observe, therefore, that the greatest care 
should be taken in any charge brought under its provisions to meet 
and express anything which they really require. But it is not 
necesvsary in this instance to investigate that Section more closely, 
because the charge here is so vague and uncertain, that it by no 
means appears to be brought under it at all, for it is merely that 
the Appellant " unlawfully had in his possession tAVo hogsheads 
" containing Rum, contrary to the provisions of Ordinance No. 14, 
" 1855." 

Now, in passing, I may observe, that it is at leust awkward and 
unnatural, and it may be found dangerous, if not fatal in a complaint 
for unlawful possession of Rum, to charge the subject as "hogsheads 
" containing Rum." Strictly that is a cnarge of unlawfully possess- 
ing hogsheads ; and making every fair allowance for verbal errors, 
that kind of laxity is exceedingly dangerous and undesirable. But 
uridef the Ordinance iii question, there are a number of various 
cases in which the possession of Rum may be unlawful besides 
those falling under the provisions of Section 32. True, it may be, 
that it is not possession per se that is unlawful, but possession 
under given circumstances, and, it may be, as a result, or in some 
cases, an incident of facts expressly prohibited. But still, possession 
so arising may be unlawful, independently of Section 32, which 
seems to be that relied on to support this charge ; and although 
that Section is the one which puts forward possession as " an oflfence," 
that is not possession simply and per se, but possession under given 
circumstances theie described, but which are not specified either 
affirmatively or negatively by this charge. I think, therefore, that 
it is impossible to say that this charge contains sufficient certainty 
as to the nature or substance of the oflence imputed by it. But 
again, there is plainly no conviction by reason .of its defect in a 
most material particular, viz., the signature of the Magistrate, which 
does not appear. I have considei'ed, whether on this ground I 
ought not rather to treat the case as not duly brought before me; 
but on the whole, 1 conclude that I ought not to do so. 

That a conviction there has been, does appear in a sense, i>., 
an act arising from the Magistrate's proceedings, carried to a point 
in which he has assumed to condemn the Appellant, and has 
practically, and' as if by form of law, brought him in peril ; and in 
such a case I think that the provision for Review must be taken to 
apply, and the proceedings to be the subject of reversal, however 
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defective in themselves, and even although in truth antl very law 
they may be nugatory. Nor is it possiblo that I should in this 
Court talce any course to Imve su€n a defect rectified, supposing 
that it could be rectified at this stag«. I must deal with the 
proceedings as they come before rae, and as they come before me, 
this conviction is materially defective, and must be quashed. 

There was, however, one other point urg<;d before me of such a 
strange character, and so fatal to the whole proceedings, that I 
should not be justified in passing it over. It was said, indeeil, that 
the conviction was against the evidence, and in truth, I find no 
evidence, which to my mind would support it, or go further than 
to bring the Appellant into a light of suspicion. The nature of the 
possession proved against the Defendant was this, that he was on 
board a sloop which had just run into Mahaica Creek, and which 
had Kum on board. His statement was, that he had come down in 
her as a passenger ; nor was there anything substantial to shew on 
his part any . connection with, or control over the sloop. One 
witness, indeed, said that when boarded the A^jpellant was shoving 
the boat off into <ieep water ; but as this it quite inconsistent with 
the other witnesses' statement, and as one, if not two persons had 
actually got away from the boat and hidden upon finding it watched ; 
it would seem a strange thing to say that there was any evidence 
on which to convict the prisoner of the possession of the boat and 
her loai But the case by no means stops here ; and indeed, I 
rather conclude that the Magistrate himself thought there was not 
evidence to convict, for he did not convict on that evidence ; but 
having ealled on the Appelknt for las defence, he then sent him 
down to the County of Essequebo in order that an enquiry should 
there be made as to certain statements which he made with regard 
to himself; ami subsequently, after certain so-called evidence taken 
before anothej* Magistrate upon this enquiry being forwarded to 
him, he convicted the prisoner*. 

Now, every pai*t of this proceeding was not only wholly irregular, 
but totally unaccountable, and in tne result the so-called evidence 
and the judicial proceedings upon it wholly inadmissable. 

It is indeed, a delicate and doubtful thing for a Magistrate to 
take any active course to strengthen the case of either party 
appearing before him. To be active in investigating crime, putting 
it m a train of inquiry, and in every way facilitating that inquiry 
is, of course, a Magistrate's duty ; iDut when he comes to sit as an 
actual Judge in summary proceedings taken before him, it must be 
a very exceptional case indeed, that can justify a Magistrate in 
doing more than allow each party the fullest opportunity consistent 
with a fair and regular administration of the law to complete his 
case ; otherwise the Magistrate becomes a party to the case, and 
greatly prejudices his just authority, and influence in finally deciding 
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It. But if this be so in general, it is so peculiarly in- cases of this 
class, for this is a Fiscal case ; and not only (as has been often 
said) is there " in equity" in Fiscal cases, the meaning of which is, 
that breaches of the Fiscal laws are more maZa prohtbita, and not 
to be classed with things mala, en se, but they form a class of cases, 
«nd a class of cases expressly committed to the care of Executive 
pflScers of the Government, and in which, therefore, it is peculiarly 
undesirable that a Magistrate should descend from his position as a 
Judge, into an arena of contest so precisely marked out, and so 
constantly open before him. 

But supposing that the proceedings adverted to were never so 
unobjectionable in this respect, suppose the Complainant had 
himself made direct application for them to be taken instead of 
their being taken by the Magistrate, as would appear of his own 
motion, they were not only wholly irregular, but illegal The 
Magistrate had no power whatever to delegate any part of the 
inquiry before him to another; nor had he any power whatever to 
send the Appellant as he did to Essequebo for the purpose of such 
enquiry; nor had the Magif^trate there any power to conduct such 
enquiry. 

But a|jain, even if the so-called evidence had been given before 
the Magistrate, it would have been inadmissable at that stage. The 
prosecution had been closed, the defence made; and no further 
evidence could be given, because no evidence had been given for 
the Defendant, and if the Magistrate was not prepared to convict in 
that state of the. case, (as I presume he was not, and as I assuredly 
should not have been) the case had failed altogether, and Uie 
Defendant should have been acquitted. 

But yet again, even if the Appellant had adduced evidence in 
his own defence, so as to let in further evidence for the prosecution, 
such could only have been evidence in reply or " rebuttal ;" and 
such evidence is not admitted as to collateral circumstances, but 
only as to those material to the case. Now, the matters to wliich 
this irregular inquiry went were collateral matters, not matters 
shewing that Defendant was in fact in charge of the boat or Rum ; 
but that as to some other statement made by him in his defence as 
to himself, not material to the real question, he had told untruths. 
Even so, it did not, as I read it, come to much ; but it was at all 
events on these grounds entirely inadmissible. Nevertheless, it 
was not only admitted, but upon its admission the Magistrate found 
the Appellant guilty, which it appears he was not prepared to do 
upon the legitimate material theretofore beforie him. On all these 
grounds therefore, I reverse the Magistrate's decision in this case, 
and quash the conviction with costs. 
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BLANK V. THOMAS MULLIGAN. 

lO^A October, 1867. 

(Ordinance 7 of 1866.) 

ITuxt illegal impmmding is pwiiahable summarily — Authority' to tmpouruL 

This was an appeal from the decision of Mr. Plummer, S. JJP:^ 
who had convicted the Plaintiff in Review for impounding a horse. 
The sentence of the Magistrate was reversed, on the grounds that 
the charge was defective in substance as well as form. It does not 
state any offence even inaccurately. 

Beaumont, C. J., gave judgment as follows : — 

The point mooted in this case is one which has been repeatedly 
before, me, viz., that though the illegal impounding of an animal 
may be, and often is an injury for which according to the circum- 
stances of the case, the party mjured may obtain a civil remedy, it 
is not a penal offence. 

The only offence capable of being so described (and of course 
such description is a very informal and inaccurate one) is that 
constituted by Section 7 of the Ordinance relating to pounds,. 
(No. 7 of 1866) in the cases of persons driving an aninaal from 
the premises of its owner, or taking an animal from the premises 
of its owner, or taking an animal from premises of which the taker 
is not the owner or occupier, " with the view of making an animal 
" a stray." 

It is true^ that this Section is bv no means so clearly expressed 
as the similar one contained in the Ordinance of 1847. Still I 
think that its terms bear the same construction. Indeed, that is 
the onlv reasonable construction to be put upon such a law, even 
if less clearly expressed. For while to do any of the acts mentioned 
with the view of making an animal a stray, is in its nature a 
wrong, wanton or fraudulent, as the case may be, and so suitable 
for penal consequences, no reason can be suggested for treating a 
hand fide act, such as that of the Appellant, as punishable by way 
of fine upon Summary Conviction, any more than any other civil 



But as this case has been disposed of on the ground that the 
acts of an Overseer sending a horse straying in the Kstate's buildings 
to the pound, on the verbal order of the Manager, is unauthorised 
and so not only illegal, but penal. 

I take the opportunity of pointing out, that if such a construction 
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of the Ordinance were admissible, it would put an end to the 
important uses of the pound, and would place all persons owning 
or possessing land at the mercy of those who might leave or 
eacoura<]^e their animals to stray, for no man's serrant could even 
drive off a hog, a goat, a horse, or an ox, from his master's pro- 
vision ground or pasture, or cane piece ; nay, not even from his. 
garden or stable, or house itself, without subjecting himself to a 
penalty of Twenty-four Dollars, unless he had an authority in 
writing from the owner or occupier so to do. 

And as " the owner or occupier" might be, and often is absent^ 
(and that not only at the moment and from the precise spot, but 
often permanently absent or out of the district, or the Colony) it 
is manifest that the law would be entirely nugatory if Section 9 
could be construed so as to apply to a servant or other agent acting 
boTid fide on behalf of an owner or occupier in removing strays. 
It is not easy to see why in this case the Appellant should have 
been proceeded against. 

Mr. Lorimer,. the Manager of Wale», told him to ifiijiound the 
animal in question found straying in the buildings yard of that 
Estate. He being an Overseer on that Estate, thereupon told one 
Hinds to take it to the pound. Himls then took it to the pound,. 
and handed it over to Smith, the pound keeper. 

Now, no doubt, if this were a tresjiass, everj^ one of these is 
liable civilly for taking |>?irt in it, and would be answerable in 
damages, according to the requirements and justice of the case. 
But criminally or penally, only those who have the guilty 'tnens are 
amenable to punishment. 

Now, in this calend of persons^ the Manager (who is no more 
the owner or occupier, than is the Appellant) was not only the 
principal, but the only person who seems to have had any 
independent view or object in the matter. But as it is plain, that 
even he did not act • with the view of making any animal a stray» 
it is needless to enquire into the relative responsiblity of tlie 
parties for that which is no penal affence in any of them. 

The charge, therefore is defective in substance, as well as. in form. 
It does not state any offence even inaccurately — it does not 
accurately conform to the law in what it does state ; and there is 
no evidence of any offence, even if the defect of the charge could 
be overlooked. These objections are apparent on the proceedings, 
and though not taken in appropriate terms, fall within the 4th 
ground of appeal, and consequently the conviction must be qua.shed 
and the Respondent must pay the costs of the Appellant. 
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JOHN BREMNER v. T. G. WIGHT, REVENUE OFFICER 

^th October, 1867. 

(Ordinance 14 of 18G1.) 

Crown Lands — Onus ProbancU of acquirement of Timber, 

This was an appeal from the decision of Mr. Cox, S. J. P., who 
had dismissed a claim made by the Applicant in Review, for some 
timber and a punt, which had been seized by the Respondent in 
Review ; the former for having been cut on ungranted Crown Landa 
in the Demerara River, and the latter having been used in trans- 
porting the same. The Magistrate condemned the timber and the 
punt to be sold. The Judge in rtvjrsing the Magistrate's sentence, 
referred to a previous decision of his in a simuar case, viz., 
De Souza v. T. G, Wight 

Beaumont, C J., gave judgment as follows : — 

This is a case of a claim to timber and a punt, seized and 
advertised to be sold. It is almost identical in many of its circum- 
stances with the case of De Souza u Wight, which I disposed of a 
short time ago, and my judgment in that case has no less applica- 
tion to this, save in the two particulars I am about to mention ; 
and thus advert to particularly, because there are various consi- 
derations of law which were tnen dwelt on, and which I desire to 
be understood as governing my judgment in dealing with this case, 
although upon the facts, I deal with it differently. 

In that case, I did not find enough to entitle me to disturb the 
Magistrate's jud^ent upon the evidence, but here, I think the 
case for th^ Claimant is in effect undisputed, and the evidence on 
his part is so ample, that there being nothing whatever to the 
tjontrary, I am unable to discover any ground on which to base a 
conclusion adverse to him, and theiefore it is my duty to allow the 
claim and reverse the order dismissing it. 

Indeed, as to a part of the timber, and that a considerable part, 
it was admitted before me on the part of the Respondent, that the 
claim was good ; and as the same admission appears from the papers 
to have been made to the Court below, and to have been recognised 
by the Magistrate, who confined his attention to the position of the 
timber, said to be " in dispute," which is treated throughout as 
well known. It is with surprise that I find this order dismissing 
the claim generally. 

But even as to the timber " in dispute," 1 find' no real ground 
for dilute in the evidence It is true that the evidence is not so 

VOL. I. p 
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particular as one would desire to see it. But I doubt whether it is 
not as specific as the nature of the case may* allow. 

At all events, it raises a fitrong prvmd facie case, and one which 
was not shaken by cross-examination. The direct evidence, how- 
ever, is strengthened by indirect evidence, viz., of a statement of 
the Respondent which strongly supports, even if it be not an 
express admission of the Plamtiff'^s case, which is that the timber 
in dispute was purchased from some^ Indians; and as I have no 
doubt that in cases of this nature, the possession, though disturbed 
by seizure, continues to afford a most important presumption in 
the way of evidence. His case as a whole appears to me amply 
supported. The Magistrate, indeed, appears to have concluaea 
otherwise on the ground that the assistant Revenue Ofl&cer, and 
some Indians, were not called as witnesses. 

Now, (passinff over the consideration that a party is rarely to be 
expected to call witnesses, who from the fe,ct of their position or 
engagements, may be supposed to be in an adverse interest, and 
that accordingly AUeyn's non-appearance is perfectly material, and 
affords no presumption to the prejudice of the case which is 
presented) it is altogether an assumption, as far as the papers 
before me shew, that any of these persons were important, or even 
proper witnesses. I gather, indeed, that as to Mr. Allejrn, the 
Magistrate's presumption was drawn from knowledge of his own, 
that he had been concerned in a prior seizure, which is mentioned 
of the Indians' timber. But that prior seizure really had nothing 
whatever to do with the case, bein^ merely the history of the 
timber, prior to the purchase by firemner, and, therefore, this 
ground amounts to requiring a Claimant to search out all persons 
who may be supposed to know anything about the timber. Now, 
there is nothing m which such a requirement can be based, and it 
is only an additional circumstance against it, that in this case, the 
matter presumed would appear to be, if not wholly irrevelant, at 
least quite too remote from the Claimant's case. 

The Claimant had to make out a good primd facie case ; he appears 
to me to have made out a case,as good as that which any ordinary 
person could be expected to shew to the timber in question, or any 
article of a similar nature; and so far from thinking that he should 
have hunted up either Indians or others to trace its history, I 
think that he would have been wrong to do so unnecessarily, and 
that to require him to do so further than may be necessary td 
make out his case, would be not only a great hardship, but a great 
wrong. It is hard enough to have" to ne called upon under such 
circumstances to make out a title at all; but it appears to itii 
almost shocking, to think that a person in quiet possessiotk of 
timber should be called upon at the mere act of another, to hUnt 
up every one through whose hands it may be supposed to have 
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Eass^I, and fetched him down to Georgetown, on the chance that 
Q may be found able to say something about the timber. Trade 
coul4 not be carried on upon such terms, and %he Iaw on this 
9ubj«ct, severe as it is, gives no sanction to them. 

I must obscarve^ that I feel the less hesitation in reversing the 
Magistrate's decision in this case, because he really appears to 
have acted upon an entirely artificial application of this supposed 
requirement. For while as to part of tne timber, the Claimant's 
case is undisputed, even as to that " in dispute," the Magistrate 
appears to have been himself satisfied that it really was pmchased 
from Indians as alleged; for I find in the papers sent in by him, 
tbc^t in dealing with the case he expressed himself thus — " Having 
'• dismissed this claim, I now feel it incumbent on me to censure 
" tbQ Claimant in this niatter for p»urchasing from the Indians^ 
" timber, which he says had been previously seized, for the Claimant 
"must recollect that timber ♦ ♦ ♦ * ♦ I restored to the 
" Indians ♦ ♦ ♦ ♦ cautioning the Claimant at the time, not 
'* to milt himself up again in the matter, but to allow the Indiana 
** to have their timber, and dispose of it as they might think fit." 

I do pot understand on what ground these remarks were made, 
or how Indians can sell timber unless people buy; or why, if the 
Indians were authorised to dispose of the timber alluded to as they 
should d#em fit, they should not sell it to Mr. Bremner ; or why 
Mr. Breniner should in any respect be put under a disability not 
extending to other persons. But however that may be, these 
observations appear clearly to shew that the Magistrate really came 
in his own mind to the same conclusion as I do, viz., that the 
timber ift dispute was purchased by Mr. Bremner from Indians, 
ind that in acting counter to that conclusion, he acted under the 
HUpposition of their being some artificial rule requiring the pro- 
duction of Mr. Alleyn and the Indians. 

The ca^e standing thus, it is certainly not one in which I should 
have been disposea to listen favourably to the application which 
was made to me bv the Respondent's Counsel, that the matter 
should bo remitted for further evidence. The Appellant very 
naturally, I think, objected to that, and I cannot accede to it. 
Had the entire absence of evidence for the Respondent arisen from 
the mere act of the Magistrate, there might have been more gi-ound 
to argue it But even in a case much more favourable to such an 
application than this appears on the facts, it would have been a 
strong one t>o midee, where the Applicant (the Respondent) had 
himself asked the judgment oi the Magistrate upon the Appellants 
own case, and submitted that he was not called on to answer it. 
TKat was what was done by the Respondent's attorney before the 
Magistrate, |H[id I consider that under such circumstances, it would 
be an improper abuse of ipy discretion, and a great hardship, and 
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indeed, (looking to the nature of the case) a cross injustice foi; roe 
to remit the parties to new litigation about the timber in dis{)ute. 

I feel no doubt, therefore, that the Appellant has made out 
his casa 



MANOEL FRANCIS DE GOVIA v, J. T. GREENSLADE, 
COMMISSARY. 

'im October, 1867. 

(Ordinance 18 of 1850.) 

Bread and Flour, 

Wfiere a particular class of persons are subject to a particular penalty^ 
. it must appear on conviction that Defendant belongs to such class. 

This was an appeal jfrom the decision of Mr. Humphreys, S.J.P., 
who had convicted the Appellant in Review of having in his 
bakeshop, sour and impure flour for the purpose of adulterating 
the bread. Section 6 of this Ordinance onlv applies " to bakers, 
and other persons making bread for sale — and journeymen or the 
servants ot any such bakers or other persons." The sentence of the 
Magistrate was reversed. 

Beaumont, C. J., gave judgment as follows : — 

In this case, various points were raised against the conviction as. 
it appe«trs on the leeord of proceedings in the Court below, 
and m addition, or perhaps we should rather say, as a preliminary 
point, the Appellant impugned the correctness of that record as 
returned to this Court, in a particular which beyond question, 
would be of essential importance. Alleging that in fact he was not 
summoned to appear upon the charge set forth in the record, but 
upon one materially different. 

There is, however, on the face of the proceedings, an apparent 
and fatal defect, which relieves us from the necessity of dealing 
with any of the points so taken. 

The matter, of which it appears that the Appellant has been 
convicted, if it be treated as an oifence at all, can only be treated 
as a breach of the provisions of Section 6, of Ordinance No. 18 of 
1850, the enactments of which apply only to " bakers or other 
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•* persons who shall make bread for sale, and Journeymen or the 
" servants of any such baker, or other person." It is indispensable 
that it should appear, in a charge and conviction under this 
provision, that the person so charged and convicted is one of the 
classes of persons to whom this Section applies. 

But this does not in fact appear, and consequently the proceedings 
are defective, and the conviction must be quashed. 



MANOEL FRANCIS DE GOVIA v. J. T. GREENSLADE; 
COMMISSARY. 

2Sth October, 1867. 

(Ordinance 18 of 1850.) 

Regulating the making of^ and sale of Bread and Flour. 

Tms was an appeal from the decision of Mr. Alves, S. J. P., who 
had convicted the Appellant in Review, of having in his shop 
unwholesome and adulterated meal. This case turned on the same 
point as in a similar case of M. F. De Govia v. Greenslade,* tried 
before Mr. Humphreys, S. J. P. 

Beaumont, G J., gave judgment as follows : — 

In* this cascj I quash the conviction for the same reason assigned 
by me in quashing the conviction in the other case of appeal, 
decided this day between the parties. The offence here is charged 
under Section 10, of Ordinance 18 of 1850, a clause which apphed 
only to bakers. 

It is clear, 'therefore, that no charge or conviction under it can 
be good, unless it shews t^hat the person changed or convicted 
is a baker. 



' See ant^ p. 228. 
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MANOEL FERNANDEZ v. .3 T. GREENSLADE. 
COMMISSARY. 

9th H'ovember, 1867. 

(Ordinance 6 of 1867.) 

BeguUUing the sale of Spirituous Liquors — ^^ Business Premises*' — Evidence. 

This was an appeal from the decision of Mr. Humphreys, S. J. P. 
It appeared that the Respondent in Review had found brandy and 

gin m the Appellant in Review's business premises, not having a 
etail Spirit Licence for the same, for which the Magistrate had 
lined him Fifty Dollars and cost. The Judge held that the words 
business premises were a diflScult thing to determine, and that the 
Magistrate had allowed inadmissible evidence, which was fatal. 
The sentence was therefore set aside. 

Beaumont, C. J., gave judgment as follows : — 

In this case, it is said that the Magistrate has convicted the 
Appellant without any evidence proper to sustain the chaise. 

This was mainly argued with reference to the fact, that, the 
spirits in question were found in a room, not shewn to be used for 
actual business purposes ; but which would seem to be a bed-room, 
and therefore it is said, not "business premisea" Now, I^ikust 
say, that I feel great difficulty in dealing with this question, becaase 
I feel ^eat difaculty in putting a construction upon the Ordinance 
regulating it, (Ordinance 6 of 1867) which shall serve what might 
appear to be its intention^ without going far beyond its terms, and 
imposing very severe restrictions and penalties upon acts, not only 
most innocent in themselves, but such as it cannnt be supposed 
were intended to be prohibited. For " business premises, is a 
phrase so vague, that it must be interpreted according to die 
subject matter and allocatioa It may include every part of the 
most extensive buildings, enclosures, wharves, &c., &c., which either 
by user, occupation, structure or enclosure are subservient to, or 
merely connected with, a shop, an office, or other place of actual 
business. It may mean, on tne other hand, the very shop, office, 
or place of actual business, forming a part, and often an insignificant 
part as regards position or structure of such premisea Its meaning 
again may be ascertainable by extension, application, and restriction 
variable according to the chrcumstances of each case, but conforming 
to some general principle or intent to be ascertained from the 
Ordinance. 
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th^ Complainant in this case, of course, contends for the first 
flbd largest meaning of the words "business premises/* The 
])tt(endant contends for the second and narrowest meaning of the 
i^stm. The Magistrate, I apprehend, may have acted either upon 
the Comolainant's view of the law, or uj)on the third alternative, 
rtiiding tne Ordinance as if it had contained the words " for the 
purpose of sale," inferring that these spirits were kept where they 
Were for the purpose of sale, and that therefore tl\e place where 
they were kept, though a bed-room, apparently came within the 
ftieaning of " business premises." 

Now, as I have already intimated, the first alternative would 
6eem to me too wide, and indeed, I may say extravagant to be even 
assumed as the intention of the Legislature, since it would operate 
tp impose a law much more strict than any " Maine Liquor Law," 
i^pon a very large proportion of the population, and to prevent any 
person employed m or about a place of business, whether a store 
m Water-street, a shop in the Rural Districts, or for all that I can 
tell, the buildings of a Sugar Estate, from ever having any spirituous 
liquor in even the smallest quantity, save by the favor of the 
Revenue OfiScer, and subject to his visitation and prosecution. 

The second construction would seem to tend to frustrate the 
apparent objee| of the Ordinance, and consequently would hardly 
be adopted if any^her legitimate construction might seem open. 

The third alternative seems to partake of the objections to both 
the others ; and it is not easy to see how it can be consistently 
adopted in principle, or defined in practice. 

- Of course, in arriving at any construction, it must be remembered 
^at a penal law especially cannot be strained beyond its plain 
terms and meaning, and when this meaning is doubtful, it must be 
construed .mpre narrowly rather than more ^widely. But, on the 
whole, I find so much difficulty in arriving at a final opinion upon 
this perplexing question, that I prefer to rest my decision in this 
case upon other grounds which it affords, although, I have not 
thought it right to pass over the question pf construction, which 
must no doubt, recur without pointing out for future guidance, 
those considerations that seem to mark out the line of controversy 
and of ultimate decision, and thus far to express a qualified opinion 
on the result of those considerations. But this case affords two 
independent grounds upon which the proceedings and conviction 
may be impugned. The first of these also I shall not actually 
decide upon, contenting myself with observing that the charge and 
conviction otght unquestionably to have charged and found that 
the Appellant was " the occupier" of the business premises upon 
which the gin and brandy in question were found; and that I 
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greatly doubt whether the defect of the proceedings in this respeet 
could be deemed a mere defect in form. 

But the second of these points is clear against the conviction, viz., 
that assuming everything else in its favor, it is not supported by 
evidence. I would, indeed, have had considerable doubt upon this 
question had the Magistrate's conclusion depended merely on the 
facts as to the gin and brandy in question being found in the 
Appellant's bfed-room. For those circumstances, no doubt, might 
raise suspicion; and though, perhaps, not sufficient in my own 
judgment, to prove an intent to sell, I could hardly have interfered 
with the judgment of the Magistrate upon that point. But then, 
it appears that the Magistrate did not act solely upon this evidence, 
but admitted a statement which, beyond question, is inadmissible, 
viz., that the Complainant had heard that the Defendant sold 
spirits. 

Now, the law on this subject is exceedingly plain and consist3nt 
with common sense and justice, that a conviction proceeding upon 
evidence which was inadmissible, cannot stand. It is true, tiiat 
parties will sometimes blurt out s.tatements that are inadmissible, 
and the fact of their being so blurted out, if not actually received 
by the Court, cannot prejudice the prosecution; though when this 
occurs something ought regularly to be done, or said to intimate 
that it is repudiated. But when, on the other hand, (as here) such 
inadmissible statements are embodied in a formal signed deposition, 
it is impossible to argue that they were merely blurted out as I 
have said, and not admitted. It is true also, that when such 
inadmissible statements are palpably and wholly immaterial to the 
case, they will not serve to prejudice the proceedings. But It is 
equally well settled according to the dictates of common sense and 
justice, that if they have any appreciable connection with it by 
way (as I may say) of paevdo evidence or prejudice, the con- 
viction cannot be sustained by enquiring whether without thfem 
there might have been evidence enough for a conviction, for it is 
impossible to say, and therefore idle to inquire, to what extent tne 
improper evidence swayed the decision of the case. I know of to 
rule more important to maintain, intact, than this, and it is not 
long since all the Judges refused to proceed to judgment on a con*- 
viction before the Supreme Court, on the grounds that the learned 
Judge who presided at the trial, had improperly admitted evidence 
manifestly of very slight importance, and indeed in the opinion of 
the learned Judge himself, of none, but yet having some connection 
with the case, and that was put forward at the trial as material 

Now, in the deposition of the Complainant in this case, I find 

this statement, " on two occasions I had information that the 

" Defendant was in the habit of selling spirits." I do not wish to 

- decide whether evidence to the effect of this statement would have 

been admissible or not. It appears to me to be a question of some 
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nicety, involving ao^aiu the true construction of this Ordinance ; 
and I will only say that if the intent to sell b^ material to the 
charge, probafcly such evidence would be admissible ; but otherwise 
probably not. 

But, at all events, this evidence was not admissible, because it is 
mere hear-say. I have already pointed out that'iinding it upon the 
depositions, I must treat it as admitted in evidence, nor can I treat 
it as merely introductory, or explanatory of the procefedings of the 
Complainant. 

There is a very wholesome, convenient and well-established form 
by which such explanations are given, viz., *' from information I 
" received ;" a phrase perfectly neutral, and yet as explanatory as 
justice and law admits, though not always as much 'X) as curiosity 
desires. 

Treating" this hear-say statement then as admitted, it is impossible 
to sustain the conviction ; whether it did or did not conduce to it 
in fact I cannot enquire. It ought not to have done so, becau5§e it 
was* not evidence ; but having been admitted as such, and its defect 
so far overlooked, it is plain that it was calculated greatly to 
strcno-then the effect of the other evidence. 



JAMES RODXEY, SENIOR, i\ JAMES RODNEY, JUNIOR. 

2th November, 18(>7. 

(Ordinances 33 of 1850, and 19 of 1856.) 

Trespciss to he penal viust he xvilful — WJiat is '*■ wilful trespiiss^^ — Ptttctice — 

Distress wafrant. 

This was an appeal from the decision of Mr. J. D. Fraser, S. J. P., 
who convicted the Appellant (Defendant in the Court below) of 
trespass on a lot of land at Friendship, to which both Appellant 
and Respondent laid claim. 

Beaumont, C. J., gave judgment as follows : — 

This is on(? of a class of cases with which I have more than once 
had to deal, and which I regret to have again before me, viz., cases 
in which possessory acts quietly done in the assertion of a right to 
land have been dealt with by Summary Conviction, as amounting 
to the penal offence of '' wilful trespass/* 
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Now, the law in this matter is so very clear in principle, and so 
important to be clearly understood and duly applied in practice, 
that I feel called on to propound it fully, as it applies to tnis case, 
and so as to point out its essential and natural character and 
features, for I am convinced, that this particular mistake of the law 
could scarcely recur, but from some bias against, or confusion as 
to its principlea 

We start, then, with this simple proposition, that what a man 
has is his own, and that he is entitlea to possess it ; a proposition 
which should seem so plain in common sense and justice, as to be 
a truism. True it is also, that if one's property be in the quiet 
possession of another ; I say quiet without reference to its lawful 
or unlawful character — we cannot lawfully take it by violence, but 
must appeal to the law ; and if he should act otherwise, he w^ be 
guilty 01 assault or other trespass vi et armis. So says the law in 
protection of order ; but this is no qualification of the right of 
property by which an owner may possess himself, of that wnicli is 
£iis own, beyond its specific import and limits as a safeguard against 
violence; and it leaves to every person the full right to hold, 
possess, and enjoy his own property, and as a particular instance of 
this to enter on his own land. If, indeed, another is entitled to 
possess it, so far it is not his own ; but if another possesses it 
without right, that does not derogate from his own ri^ts, save in 
80 far as public order requires that it should do so; and the. law 
accordingly allows him to enter upon it provided he can do so 
quietly. If he cannot, he must either give up his right, or resort 
to process of law to enforce it. 

The law of this Colony makes penal what it calls " wilful trespass" 
on lands, and under that law the Magistrate has acted in this casa 
Now, so far as I know, that is a law peculiar to this Colony. 
According to general principles, as I take it, and according to the 
law of England and of this Colony, one may proceed by action to 
obtain compensation for any trespass, and no matter how trifling 
the actual pecuniary damaffg occasioned may be, a trespass involVing 
a claim of substantial right, or wanton or high-handed conduct, 
entails substantive injury, for which substantial damages may be 
recovered, and to restrain which, if repeated, an interdict or 
injunction will be awarded. So trespasses to property may be 
guarded against by due precautions, and if the.se are disregarded 
a trespass on land may be remedied on the spot by removing the 
trespasser after requiring him to leave. And agaiti, ther^ are 
various classes of*trespass, for malicious or other unlawful objects, 
which are expressly made penal But a law making " wilful trespass" 
on land penal, umversally is, I' believe, peculiar to this Colony. It 
is not for me to express an opinion as to its policy, nor, indeei 
have I any disposition to do so. But however proper may be such 
a general provision, guarded and limited as it is actually by the 
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law, it could not be tolerable if the word " wilful" were struck out 
of the law, or filtered away in its application. To see in what an 
arbitrary spirit it might be used, one has only to reflect on the 
ordinary en^gements and proceedings of life. 

A very striking, though no doubt an exceptional illustration, 
may be found on the records of this Court m a case where the 
Complainant sought even by proceedings in Review to establish 
that persons bringing a dyin^ man for aid to a hospital were ^ilty 
of a penal offence under this law. Assuredly, the word " wilful, ' 
which the Legislature has been careful to insert in so stringent and 
penal a law, cannot be too carefully kept in sight when a charge is 
made under its provisions. 

Now, if there be anything more clear than another, it would 
seem this, that a person who claims land as his own, is not guilty 
of a wilful trespass in peaceably entering on it If he really have 
the right to it, he is not guilty of a trespass at all ; and if he 
claims the right he intends or wills no trespass in peaceably 
exercising it. True, if it be not reallv his property, his claim to 
it will not free him ftom being an actual trespasser or the liabilities 
incurred as such. He may be kept out ; he may be put out ; he 
may be sued for damages or interdict. But if he has no intention 
to infringe the rights of another, if he believes himself only to be 
asserting his own, it is absurd to call him a ** wilful trespasser." 

This principle has been applied over and over i^in in the 
cognate cases of theft and robbenr. However unlawmlly a man 
may act in taking the property of another, even by violence, if he 
really believes it to be his own, or that he has a right to take it, no 
ipatter how unfounded may be that belief, he is no thief or robber. 

The essential ingredients, the will or intention, is wanting, and 
the offence depending on it has not occurred. If therefore, au 
allege<l trespasser appears to have acted under the real belief th t 
he was entitled to do the act complained of, the Magistrate must 
acquit him of " wilful trespass." 

But the law has been careful to go further, in older to guard 
against its extension to cases of this nature. Kiicwiiig that the 
rights of persons to immovable property are muhitorui and subject 
U) a variety of questions of serious legal import, aijii otiei) of some 
doubt, and. that in the result possession is but a very iiuperft-ct 
evidence, though it is pri/md facie evidence of title, it has very 
wisely, plainly, and persistently excluded such questi(jiis from that 
jurisdiction of the Magistrate, not only in this case, bui in other 
cases also. 

Thus, the Ordinance in question (Section 10) has provided that 
it shall not be lawful for any Justice of th^ Peace to determine any 
ease of trespass, when the right or title cu Lh<^ premises whereiiL 
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the trespass is alleged to have been committed shall be at hsne 
between the alleged trespasser and the party in possession. 

Now, on either of these considerations, I should have been bound 
to reverse the Magistrate's decision in this case. It is time, that I 
should have been loth to do so upon the mere matter of evidence 
bringing the case within the class of " wilful trespasses," out 
of deference to the judgment of the Magistrate on a matter of 
fact so arising. But the clause ousting the jurisdiction does not 
41II0W me to deftir my own judgment to that of the Magistrate. 
I feel no doubt in my own mmd that the Appellant committed the 
alleged trespass in the exercise of a right which he claims to the 
premises in question. The evidence for the Complainant puts this 
beyond dispute, as I think, and therefore (tliough the same con- 
siderations would govern the case on the merits) it was in fact 
not competent for the Magistrate to determine the case upon the 
merits, nor am I compelled to do sa 

The evidence of the Complainant's witnesses shews, not only 
that the Appellant has for sometime past laid claim to the premises 
in question, and that he formerly was possessed of them, but that 
he has of late been in possession of a part of these premises, 
<lescribed as " th(? land aback belonging to this lot." 

The Complainant, indeed, in one place says that the Appellant 
hxis planted it " within the last four weeks ;" but in another place 
he admits that the Ai)pellant has not only planted, but reaped the 
corn growing there. It seems strange, indeed, to ignore a " claim" 
so tangible. 

Here surely is ample evidence, not only of claim to the lot in 
question, but of an actual possession, which as far as appears, was 
as quiet as that of the Respondent, and .which, indeed, (as he 
asserts title to the whole lot as one tfniement, and not merely to 
tlie house as a sejiarate tenement) is so far an ''adverse possession," 
furnishing ]iot only a badge or presumption, of title in the Appellant, 
howovei* iniperfi^ct, hut operating against the claim of tlie Res- 
pondent, however strong. 

There are other discrepancies about the statement of the Res- 
pondent's ease as one of title, if it could be gone into ; but I will 
only notice, as an illustration which this case affords of the danffer 
of entering upon an investigation of those (juostions of title which 
have b(3en so carefully excluded from the Al agist rate's cognizance, 
that not only does the admission of the transport put forward 
by the Respondent serve to shew that the Magistrate was asked 
to determine a question of title ; for in a matter of trespass, as 
possession is ample priiim facie evidence of property, when further 
evidence is. required it is manifest that the title of the possessor-is 
** in issue ;" hnl when it wa> produced, it by no means sustained the 



Digitized 



by Google 



RODXEY l\ B30DXEY. 2T37 

Eespondcut's case. I am not referring to the possible existence of 
matters antecedent to and which might derogate from tlie transport, 
or matters collateral or subseauent, on which a claim on the part of 
the Appellant might arise witnout derogating from it, but simply 
to the fact that on its face and in its terms it attords in my judgment 
by no means conclusive evidence of the Respondent's right to the 
•dwelling house in question. The defects to which I advert, I do not 
intend to specify, because as I have observed repeatedly, the whole 
enquiry as to title is foreign to this charge, and ini-ompetent to 
this tribunal ; and I do not desire or intend while thus pointing 
out the danger of entering on forbidden enquiries to hold out 
the least encouragement to a claim of the merits of which 
I can know nothing, or to express even the most passing 
opinion as to how far tlie defects to which I advert would 
be found to emban\ass the position of the liespondent, either as 
Plaintitf or Defendant in a civil action. Indeed, on the whole 
question of title, I not only do not express the least opinion what- 
ever, but I have not the means even if I had the right to form one. 
For all that I can tell the Respondent's title may be as indisputable 
and the claim of the Appellant as worthless as the Magistrate 
I suppose decreed them ; for once more I repeat that, so far from 
touching this question, the express and only ground on which I 
deal with this case is that I cannot touch it. 

The soundness or unsoundness of a claim to property has nothing 
to do with its operation in this respect, nor even its reasonableness 
as a general j)roposition, though I do not mean to deny that there 
may be occasional cases in which, in connection with the conduct of 
the supposed trespasser, the nature and circumstances of the pro- 
perty claimed ancl the occupan^'y disturbed may be so far a test of 
unreasonableness as to be also a test of unreality. 

But this must be as to matters of conduct and of fact, and not as 
depending on matters of law or title. 

But then I have heard it contended in these cases — and very 
idly as 1 think — that this would place every one at the mercy of. 
every wrong-doer, for how can a Magistrate decide whether a claim 
is really entertained, or only pretended, unless he is to examine 
the claim in point of law. 

Now, this is wholly an argument ad iwidhnn ov\td Ignorantium. 
For, in the tirr;t place, there is nothing tl)*n people are less likely to 
do than to trespass on property of others under pretence of .a 
claim to it. 

Nothing could be less profitable, more useless, or more dangerous 
to persons really strangers to the property than such a proceeding, 
seemg the ample and summary remedies which, as I have pointed 
out, the law gives against such trespass. That a person trespassing 
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for another object, wantonly, or maliciously, or feloniously, might 
sometimes set up such an excuse is no doubt true ; but I am sure 
that the Magistrates have ample intelligence and judgment to 
enable them to deal with such a case without going into an enquiry 
into title. The man's conduct and matters of met legitimate to 
lead to a judgment, will always be found to serve to determine 
such cases. 

Here we have one totally dissimilar, but which may be considered 
as illustrative of what may occAsionall^ recur in practice. The 
Appellant, it is said, had no sort of claim in law, and the Respondent 
is lawfully possessed; so be it. * 

Yet the Appellent's Counsel shews that he really maintains such 
a claim, however infirm, or even confounded in law it may be, 
and that he entered on the house in question in assertion thereof 
Then the law says, that the occupant (the Respondent) may 
extrude him, and in order to do so may use so much force as is 
requisite. That if in quiet possession he will be relieved from all 
penal consequences for such act of force, and if really Jawful 
possessor, he will be equally immune from all civil claim. 

This would seem perfectly to satisfy the exigency of the case : 
when the Appellant was put out the Respondent required no more, 
and had neither right nor reason to rasort to penal process a^inst 
him as a wilful trespasser. The law does not undertake to protect 
every one from every annoyance occasioned by adverse claim to 
property, when in the shape of litigation or possessory acts, not 
only because it could not, out because in the attempt to do so it 
would often shut out claims or rights which are not omy bond Jide, 
but sound, and would in fact hand over innumerable properties to 
the care of the strong hand and long purse. And I am convinced, 
that if the Appellant will only conceive himself'to be in the 
position of being excluded by a wrongful possessor from his own 
property, he may feel that in this matter the law re^,lly holds a 
very even hand, so long as the peace is not broken. This it guards 
against very closely, and whoever in matters of this nature ventaiHM. 
to break the peace, will find himself at once deprived of all 
protection. 

It is sometimes said indeed, by those who look at this matter from 
a one-sided point of view, that in allowing this freedom of 
action, the law really encourages disorder; nothing of the kinc^. 
The law only sanctions an entry if effected quietly. If the person 
effecting it even forces an outer door or fi s .ening, or if he offers 
violence to any person in possession, and opposing him, he will be 
chargeable for so doing ; and when the entry has been effected, 
(though never so quietly) still the occupant so entered upon, if he 
has been in quiet pbssession for any period, may proceed, either 
immediately, or witliin such time as may be reasonably required 
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to obtain aid, to put him out, and if in so doing no undue force 
is used, the Claimant may offer none but a passive resistance. If 
he shoiild strike a blow, he will place himself in the wrong part, as 
the other will be in the wrong should he use undue (which means 
unnecassarv) force. One point yet the law provides for, as necessary 
to keep the grounds clear and quiet for the solution by civil 
procass of such conflicting claims, and that is» that if an occupant 
m quiet possession should be evicted by surprise or force, before he 
can resort to, and obtain requisite assistance, he may (within §uch 
a limited time as may be necessary to obtain such) even force open 
outer doori^ and fastenings, and use all necessary force (and no 
more> to regain possession ; and if in such proceeding any manual 
resistance is offered, such resistance will be an assault, and the 
parties punishable for such. The only places which Constables 
nave in such an event is, that as in other cases where a breach of 
the peace is apprehended, they may be present in order to guard 
against it. 

Thus every point and event is guarded by provisions as carefuUv 
addressed as possible to maintain peace ana order on the one hand, 
and on the otner to protect Claimants on both sides in the exercise, 
enjoyment and assertion of their Civil rights. To treat a Claimant 
of land effecting a quiet entry as a wilful trespasser under the 
Ordinance in question, is not only to proceed counter to its 
express provisions, but tends to disint^rate the whole system so 
carefully contrived 

I therefore cannot hesitate to reverse the Magistrate's decision in 
this case. 

Independently of the main question, indeed, the Magistrate's 
order must have been discharged owing to a defect in the sentence 
which he has awarded against the Appellant. 

I have repeatedly had occasion to point out how essential it is 
that such orders should exactly conform to the law. The law is 
very plain, that, where not otherwise expressed, all tines imposed in 
cases of Summary Conviction, shall be levied on the goods and 
chattels of the Defendant by distress and sale ; and it is only where 
sufficient distress shall not be found, or where it shall be made io 
appear to the Magistrate that the Defendant has no goods and 
chattels, or that it would be ruinous to him to levy on them, that 
he may proceed to imprison the Defendant. Now, here the Magis- 
trate has sentenced the Appellant to be imprisoned if the fine be 
not paid on the presentation of the d stress warrant. 

This no doubt, occurs by oversight, but is a singular oversight; 
as not only does the sentence not conform to any alternative of the 
law, but it is inconsistent on the face of it ; for it gives no oppor- 
tunity for the distress warrant to be executed before the imprison- 
ment which can only be imposed as an alternative ; and indeed. 
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unless I were to assume a <:v^nt irrei^urarity m the execution- of 
process under tliis order, in default of payment not only would the 
Appellant he iinprisoiied, hut the tine would he levied also. In this 
respect then^fore, the sentence would be illes^al independently of 
the more fandamental objt-ctioii of the conviction. 



F. DE SOUZ.V V. T.. G. WIGHT, REVENUE OFFICEll 

2fird Xorember, 18G7'. 

(Ordinance U of 18G1.) 

Crown LancU — Jmisdictiou of Superintendent and Magistrate — Abhreviatiort 
of title — Evidence — Costs. 

This was an appeal from the decision of Mr. Charles Cox, S.J.P.^ 
on a claim made hy Appellant, for three thousand shin,^des and a 
punt containing the same, which had been seized by the Respondent 
(a Revenue Officer) on the grounds that the shingles had been cut 
on ungianted Crown Lands. 

The Magistrate rejected the claim, and condemned Appellant 
in costs. The Judge dismissed the Review. 

Beaumont, C. J., gave judgment as follows : — 

In this case, the Appellant brings in Review before me the 
proceedings had before Mr. Charles Cox, styled as " S. J. P.," Acting' 
Superintendent of Rivers and Creeks, Demcrary," dismissing a 
claim made by the Appellant to some shingles and a punt which 
were alleged to have been illegally seized by Mr. T. G. Wight, as 
Revenue Officer. 

The 1st and 2nd reasons assigned for this appeal, are to the effect 
that Mr. Wight was only entitled to make such seizure within the 
limits of his district, and not to seize on land beyond those 
limits. But assuming the first proposition to be true, there is still 
no evidence in support of the second ; and as this is a statutory 
claim advanced on the footing of Mr Wight's having made the 
seizure in question as Revenue Officer, the onus lies on the 
Appellant to show that he in fact made it beyond the limits of his 
district. But as no evidence as to the limit of his district appears, 
this ground of appeal fails. 

The 3rd, 5th, Gth, 17th, 18th and 21st reasons involve a similar 
objection viz., that the " Magistrate" as he is here styled, had not 
jurisdiction to entertain this claim, and curious as the obj^c^ion 
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on the part of the Claimant seems, I shall have to return to it 
presently. 

The 7th, 8th, 9th, 10th and 11th reasons Assigned are to this 
effect, that the Appellant ought to have had, and yet had not full 
opportunity to adauce all necessary evidence in support of his 
claim. That he was entitled to such opportunity is clear, but I 
think it equally clear that he had it to the full extent, consistent 
with regular procedure. The allegation as to there having been 
some attempt to intimidate him in maintaining his claim, 1 must 
entirely disregard, as it is wholly unsupported ; but I must observe 
on the one hand, that unless it could be supported it should not 
have been made ; and on the other hand, that if it were well- 
founded, it would be ground for much more direct and serious 
proceedings, either to punish the party so acting for contempt, or 
upon indictment for conspiracy, or for misdemeanor, or extortion, 
or malversation of office. 

The 4th, 12th, 13th, 14th, 15th and 20th reasons dispute the 
legality of the seizure, or its merits, as I may say. 

The 16th and 22nd reasons are merely ornamental ones, which 
do not require specific notice ; and thus the substantial points for 
my consideration are two, that as to thiB jurisdiction of the Court 
below, and that as to the merits of the claim. 

Hie point as to Mr. Cox's jurisdiction, is somewhat similar to 
that raised as to Mr. Wight's authority ; but it is subject also to 
other considerations, and chiefly to this, that whatever may be the 
precise character in which he has acted, (whether properly as 
Superintendent of Rivers and Creeks, or as Stipendiary Magis- 
trate) it has been as exercising the functions of a Magibtrate 
or Judge of limited jurisdiction, that the first condition for the 
validity of all such a^ts is that every particular to shew jurisdiction 
must appear on the face of the proceedings, and that nothing can 
be presumed, or (as it is said) " intended" in support of them. 

Now, in this case, if I could adver.t to matters deliora the case 
before me, I could not but feel the utmost doubt as to whether 
Mr. Cox had any jurisdiction, either as Magistrate, or as Superin- 
tendent, to entertain this claim ; T)ut not only must I deal with the 
case as it appears on the papers before me, but I cannot admit the 
Appellant to raise the question ex parte and propria. 

The case upon this head stands thus — ^The claim is put forward 
AS a statutory one, made under the provisions of Section 41 of 
Ordinance 14, anno 1861 ; the cognizance of which is expressly 
<»onferred upon certain officers, styled '•' Superintendents of Rivers, 
" Creeks, Crown Lands and Forests." Those officers are undoubtedly 
officers to whom, according to law, certain districts are allotted, 
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imd whose powers are to be exercised within those districts, while 
it is especially provided that the Stipendiary Magistrates within 
their respective districts, where there may be any Rivers, Creeks, 
Crown Lands or Forests, for which no Superintendent is " specially 
"appointed," shall have and possess the jurisdiction of " Superin- 
" tendent." Without going into a detailed examination of the 
various provisions of the Ordinance, and without losing sight of 
various discrepancies, and difficulties which some of these pro- 
visions may seem to give rise to, it is, I think, clear that the 
jurisdiction of the " Superindendent" is clearly a local one, to be 
exercised by hipa withm, and as to matters arising within the 
district to which he is specially appointed, and to be exercised as to 
matters arising in any locixlitv for which no such officer is " specially 
" appointed" by the Stipen^aiy Magistrate of the district com- 
prising that locality. 

Then comes the question, whether Mr. Oox appears to have been 
entitled in either of these characters to deal with this seizure ? 
I think it clear that he does not appear to have acted in the office 
or ohiracter of Stipendiary Justice. The letters " S. J. P.," I put 
entirely out of sight indeed, as I must decline to treat them as 
shewing any jurisdiction or office. But even could I take them in 
favour of either party, to mean " Stipendiary Justice of the Peace,'' 
that would not help the case; because (whatever may be the general 
rule as to the local limits, or extent of jurisdiction of the Stipendiary 
Magistrate in this Colony, as to which there seems to be a good 
deal of doubt) this particular jurisdiction is expressly committed 
and confined to the Stipendiary Magistrate of the district, and there 
is nothing in the proceedings to shew that this case arose within 
any district of which Mr. Cox is Stipendiary Magistrate. " 

When I come to ask whether he appears to have acted as 
" Superintendent of Kivers, Creeks, Crown Lands and Forests," the 
answer is not so easy ; and indeed, it varies according to the sense 
in which it is askecl. If either of the parties were entitled to 
contest the point, I think that I could not nold that the jurisdiction 
appears witn that distinctness which is necessary to bind one 
resisting it But in fact both the parties to this proceeding have 
resorted to it ; the Respondent actuallv maintains it, and the Appel- 
lant, I think, is debai-red from now impugning it. He, indeed, is 
not only the Claimant, but he brought his claim before Mr. Cox, 
under this very style of " S. J. P., Superintendent of Rivers and 
". Creeks, Demerary." True, it is put forward by the reasons of 
appeal, that in bringing this claim, he did not really take the 
initiative, but merely aiypeared (so to say) in order to prevent a 
sale being effected under the provisions of Section 41, by Mr. Cox 
assuming to act in some official character thus expressed, and that 
therefore he is in fact rather in the position of a Defendant resisting: 
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«n incompetent ^'urisdiction, than of a Plaintiff resorting to tha 
foTunx of nis choice. 

In this argument I think there is much force, though to afford 
it full plav, I think that the facts should have been more 
directly before me. But giving the fullest scope to that argu- 
nnent, what is the analogy ? W hy that a Defendant so appear- 
ing must except to the jurisdiction by way of plea or protest. 
If he does so he may at ail times avail himself of the objection. 
If he does not, he is held to waive it as far as his proper 
right goes. True^ it is, that consent gives, no jurisdiction, and 
so, if and whenever an actual defect of jurisdiction- is apparent, 
it needs not to say that it cannot be duly exercised. But, it is one 
thing for a Court, either of first instance or of appeal, to see in the 
face of a case that there is no jurisdiction, and it is altogether 
another thing for a party to those proceedings, to urge that the 
proceedings »re voidable for defect of jurisdiction, or berause the 
jurisdiction does not clearly appear although he has himself 
jnvoked the impugned authority or waived his objection to it. I do 
not forget that in the case in question there was no place for a 
formal plea or protest to this jurisdiction, and that in fact the 
objection was taken orally and m limiiu before the Magistrate. 
But really, that only shows more strongly the anomaly of the 
whole proceeding, and that (assuming that Mr. Cox really was 
actinsf beyond his jurisdiction) a reinedy by action or interdict 
would have been more appropriate. The Claimant could not 
rationally protest against his own claim being entertained ; hia 
protest must have been againj^t the sale being proceeded with, and, 
giving him full credit for desiring to avail himself of the form of a 
summary statutory proceeding, for this purpose in order to^ avoid 
more costly and dilatory litigation, still he must take that advantage 
cum onere and so conclude in effect the question of jurisdiction. 

Slill, as I have said, that concession would not enable me to 
overlook the defect of jurisdiction if that were actually shewn, 
though it is difficult to say how in that case I could deal with the 
matter. But even if I could have admitted the Appdlant to make 
out the substantive matter on which in his reason of appeal he 
relies to impugn Mr. Cox*s jurisdiction in this case as. " Superinten- 
dent," those matters are^ Tiot shewn before me^ and whxitever reasons 
I may have in my own naind to think them well founded, I do not 
think that I can, sitting here, act on those,, as I liave no judicial 
co.^nizance of the local limits of the districts, cither of the 
Stipendiary Magistrates or " Superintendents." I therefore cannot 
look beyond the proceedings in the case^ and cannot of my own 
accord and in a case like this where the parties have both ac- 
(juieseed and to the jurisdiction how impugned, assume that there 
>is an entire want of ^jurisdiction. as made palpable either positively, 
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by evidence or negatively by an entire absence of any appearance 
of jurisdiction. 

Now, it does not, as I have said, appear positively that Mr. Cox 
> had no jurisdiction to entertain this claim either as Magistrate or 
Superintendent. Negatively, as I have said, it does appear that he 
had no such jurisdiction as Stipendiary Magistrate. But I do not 
thint it is thus palpable that he had no such jurisdiction as 
Superintendent On the other hand there is at least a colour of 
jurisdiction alleged. in that character which on the whole, I think 
that I must recognise where the parties do not or cannot be 
admitted to contest it. He is styled " Acting Superintendent of 
fivers and Creeks, Demerary" and though his office is not duly 
described in style, I think that I may discard the word " Acting" 
by giving to it its popular meaning, and that in this particular case 
$nd to the limited extent to which I now give it effect, I may over- 
look the defect of description. Then, the papers shew that this 
matter arose in Demerary, both in the Rivers and County of that 
pame, and the Superintendent dealt with the case in Georgetown 
which 1 may judicially take in this case to be on the bank of the 
River and in the County of Demerary ; and this being so, although 
I by no means think that the jurisdiction duly appears, and however 
defective it may be in fact, I conclude that I am not entitled to say 
that the want of jurisdiction is so palpable, that I am called on to 
treat the proceedmgs as nugatory and eorarfi non judice. I have 
gone thus fully into this point in order that it may be plainly 
understood that I in no way uphold or assert the jurisdiction 
resorted to in this case. I have not indeed the occasion to impugn 
or deny it, but I would feel more than I do, the responsibility of 
thus tacitly leaving the case to take its course on this point were it 
not that both parties have by their acts conceded or acceded to the 
jurisdiction. 

Coming now to the question of the merits, I need not advert 
specially to the case of the punt, because (as far as this claim of De 
Souza is concerned, at all events) the right to the shingles will 
dispose of the case ; and here J must express my surprise, that 
there should be so much elaboration of worthless evidence about 
boundaries of lands which has no bearing whatever on the case, 
while the real point is left almost untouched. For the only really 
permanent evidence is that of Gomez, who says that " half the 
** shingles were cut on Mr. Duff's land, and half on Mr. Bugle's 
" land." Now to my mind this statement, general as it is^ and 
though corroborated only by Allicock's statement, as to De Souza's 
hiring Mr. DuiFs land, is quite sufficient in the absence of any 
contradiction to establish h prima fdcie case. 

I discard all that has been said as to the ob%ation on Mr. 
Wight tq make out his case. Treating the case i^ 1 do, asone of 
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a seizure and claim tinder the Ordinance, I look to the Claimant to 
discharge himself of this orma cast on him by the law of making 
out his claim. But while it is neither my inclination nor my 
business to criticise the propriety of the law, in throwing such an 
onus upon persons disturoea by acts of seizure such as these, thi» 
is plain to my mind, that in applying it every thing should be 
taken as far as possible in favour of the Claimant, and that a very 
slender amount of evidence ought to suflSce in aid of possession 
to make out a primd facie case. By using this phrase jmmrf fade, 
I do not mean that such a case might be afterwards strengthened^ 
for (except by rebutting the counter case for the seizing officer) it 
could not. 

But I know that the difficulty of making out such as would be 
Becessary to establish a conclusive title to such articles as shingles 
and timber, is. very great indeed, and that to require evidence of a 
v€ry strict or exact kind is not only inapplicable, but in support of 
possession (which is itself a preferent circumstjince of evidence in 
the absence of any proof of illegality in that possession) it appears 
to me that it would be most inequitable. At the same time it must 
be owned that Gomez's evidence is exceedingly vague and general^ 
and as the Claimant's non-appearance under the circumstances was 
a matter calculated to excite suspicion, I do not think that I 
should be justified in interfering with the conclusion of the Magis- 
trate upon the evidence as it stands. The conclusion of the Court 
below from matters of fact and evidence, unless evidently swayed 
by some misapprehension of law or principle, or so entirely incon- 
sistent with what may appear to tne Court above, the direct and 
palpable result of the evidence as to appear unreasonable or 
perverse, it is not desirable, or even right lor the Court of Appeal 
to disturb. And I am the less disposed to do so in this ease, as I 
observe from the Superintendent's observations, appended to it,, 
that he appears to be fully alive to the impropriety of such seizures 
being made on speculation or loose information. Beyond question, 
such a procedure is not only wholly illegal, but must, if it should ever 
obtain ground, operate most injuriously, not only to individuals 
engaged in the industry which would thus be imperilled, but to 
the public welfare. It is not without some misgiving, lest the failure 
of tne claim in this case, well-founded as it would seem to my 
judgment, should encourage some such proceeding that I dismiss 
this application in Review. Still I must not ^ow such impressions 
(produced perhaps partly by what has appeared before me lately in 
other cases, as well as by what has appeared in this) to disturb 
my judgment upon particulai's of this case. 

And therefore, I do dismiss the review, and although I feel con- 
siderable doubt as to the justice of dismissing it with costs, on the 
whole, I think it better to pursue the general rule and let the costs 
fqJlow the event. 
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